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Executive Summary 

Consumer protection laws exist for the benefit of 

consumers, but they only achieve their purpose where the 

vast majority of businesses comply with the law. Consumer 

protection regulators have been established by 

government with a mandate to ensure that this outcome is 

achieved. Enforcement of consumer protection law is a key 

responsibility of regulators and a key way in which they 

achieve their purpose. 

Consumers can, at least in principle, use the legal system 

to enforce their rights against businesses that have 

breached consumer protection laws. However the financial 

and other barriers to consumers doing so in practice are 

significant.  Individual consumers often lack resources to 

take legal action, meaning that misconduct can go un-

remedied. While consumer legal services, such as 

Consumer Action Law Centre, provide resources to assist 

with individual enforcement against businesses, demand 

for such services outstrips supply.  

Non-compliance with consumer laws may also contribute 

to anti-competitive outcomesðsome businesses may 

comply with the law, but others will not in the knowledge 

that the risk of being found in breach is low. Robust 

enforcement by consumer regulators can protect individual 

consumers as well as contribute to fairness within markets. 
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Further, consumer protection law often needs to be tested 

before the courts to determine its meaning and extent. This 

is a key role for consumer regulators. Sometimes law 

reform is argued for in circumstances where the existing 

law has not been fully tested. The majority of individual 

complaints against businesses are settled without any 

legal finding being made and thus do not have any wider 

impact on market misconduct. 

For laws to be fully tested, consumer regulators need to 

take enforcement action, including in matters where the 

outcome may not be certain. 

As such a regulatory scheme with well-designed rules will 

be ineffective in addressing industry or market-wide 

problems if it can only be enforced by individual 

consumers taking legal action against individual breaches 

of the law. 

Enforcement by regulators 

is thus an essential part of 

an effective consumer 

protection framework. In 

its 2008 Review of 

Australia's Consumer 

Policy Framework, the 

Productivity Commission 

recognised that not only 

are regulators essential, 

but also that regulators 

As such a regulatory scheme 

with well -designed rules will 

be ineffective in addressing 

industry or market -wide 

problems if it can only b e 

enforced by individual 

consumers taking legal 

action against individual 

breaches of the law  
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should be visibly accountable for their performance.1 It 

recommended that consumer regulators be required to 

report publicly on their enforcement strategies and 

initiatives. It also made recommendations for a range of 

improvements to the enforcement powers available to 

regulators. The Commissionôs work led to significant 

reforms, in particular the nationally uniform Australian 

Consumer Law, which came into force on 1 January 2011. 

Both the Australian Consumer Law2 and new national 

consumer credit laws3 include improved powers for 

consumer regulators to monitor compliance and enforce 

the law.  

This report was conceived in response to the absence of a 

public mechanism to compare whether, and if so, how 

much, enforcement work is being done by our various 

consumer protection regulators.  We are concerned that in 

the absence of such a mechanism it is not possible to 

know whether regulators have performed well in applying 

their enforcement powers effectively in the interests of 

consumers. We note previous work by Consumers' 

Federation of Australia and CHOICE in this area. 

                                            
1 

Productivity Commission (2008), Review of Australia's Consumer Policy Framework, Inquiry 

Report No. 45, page 252-255. 
2 

The Australian Consumer Law is a cooperative reform of the Australian Government and the 

States and Territories and was a key recommendation of the Productivity Commission's 2008 

Review of Australia's Consumer Policy Framework. The Australian Consumer Law is 

Schedule 2 of the Competition and Consumer Act 2010 (Cth) and is applied as a law of each 

state and territory through facilitating legislation. It applies from 1 January 2011. 
3 

The National Consumer Credit Protection Act 2009 (Cth) was enacted following agreement 

between the Australian Government and States and Territories that the Australian 

Government would assume responsibility for regulating all consumer credit products. 
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Our hope is that this report will stimulate a debate that will 

contribute to improved regulator accountability for 

compliance with and enforcement of consumer laws, and 

ultimately thereby, more effective enforcement. 

ES.1 Overview of report 

This report attempts to assess the extent to which 

regulators are delivering adequate consumer protection 

enforcement. We reviewed the performance of two 

national and eight State and Territory consumer protection 

regulators based on published information over the past 

six years, primarily the annual reports published by each 

regulator. 

The report provides detailed information about how much 

consumer protection enforcement work has been done by 

each agency, and also considers how well each agency 

reports on the work they do.  

Assessing the effectiveness of Australiaôs consumer 

protection regulatorsô enforcement work is made 

problematic by the inconsistencies, lacuna and unhelpful 

approaches that riddle the reporting of enforcement work. 

While absolute conclusions cannot be drawn regarding 

performance, not least because of the data limitations 

caused by inadequate reporting, the available evidence 

suggests that regulatorsô enforcement performance has 

rarely been strong during those six years and far too often 

it is getting worse: for several regulators the amount of 
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enforcement work 

undertaken has declined 

over the period examined. 

Of equal concern is many 

regulatorsô poor 

accountability for their 

work. It is very difficult for 

taxpayers to know whether 

they are getting value for 

money from their 

investment in consumer 

protection regulators. The 

way in which regulators 

report their performance is far short of the standard 

required to enable governments and the public to hold 

them accountable for their use of public funds. Current 

reporting is not in sufficient detail to assess performance, 

and sometimes does not include key information, nor is it 

comparable across agencies. From time to time agencies 

have reduced rather than increased the range or precision 

of their reporting. Urgent attention is required to improve 

the transparency and accountability of consumer 

protection agencies in relation to their enforcement work.  

It is important to say that where we are critical of reporting 

standards, we do not seek to be critical of the individuals 

involved in generating the reports. We recognise that there 

may be a range of factors that contribute to the current 

state of reporting including the absence of a common 

...the available evidence 

suggests that regulatorsõ 

enforcement performance 

has rarely been strong 

during those six years and 

far too often it is getting 

worse: for several 

regulators the amount of 

enforcement work 

undertaken has declin ed 

over the period examined.  
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framework for reporting, lack of resources, and changes to 

reporting methodologies that have not considered the 

impact on comparability and accountability 

Rather, we hope that the information set out in this report 

will help agencies and the governments to whom they are 

accountable understand that if consumer protection 

agencies are to demonstrate that they can meet 

expectations in relation to compliance with consumer 

protection law, they need to: 

¶ Increase the amount of high priority enforcement 

work that they undertake; 

¶ Improve their reporting of enforcement activities and 

outcomes; and 

¶ Improve their enforcement policies and culture. 

Whilst the overall findings in this first report are 

concerning, in each area there are examples of regulators 

that have performed well. These approaches offer an 

excellent starting point for regulators seeking to make 

improvements of the kind recommended above.  

ES.2 Findings 

Reporting 

With two exceptions, regulators do not report on their work 

well. Regulators have not reported consistently over time 
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and do not report consistently in relation to other similar 

regulators (Section 3). 

The information currently published makes it very difficult 

to assess whether or not regulators are doing a good job, 

whether they are improving or getting worse, and how well 

they are doing compared to their peers. (3.1) 

Current reporting is not sufficiently comprehensive, with 

regulators rarely reporting against all enforcement powers, 

types of wrongdoing or industries. With few exceptions it is 

not timely or frequent enough. And reported information is 

not comparable between jurisdictions and often not fully 

comparable across time. (3.3). 

There are however some good practices and some signs 

of improvement. ACCC and NSW OFT have for a number 

of years made enforcement data available quarterly and on 

a reasonably timely basis. ASIC has recently commenced 

six monthly reporting. 

It is encouraging to see the degree to which the new ASIC 

approach to enforcement has improved their reporting. 

From middle of the pack ASIC has leap-frogged to the 

clear leader in enforcement reporting in terms of clarity and 

comprehensiveness of the information published and its 

increased frequency (Section 3.3). 

On the other hand we are very disappointed at the quality 

of reporting by Queensland, the ACT or the Northern 

Territory. Their reporting is scant to say the least, with 
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almost no useful information being published (Section 3.3). 

It is also concerning that CAV has reduced the information 

available in its latest (2011/12) report. While South 

Australia reporting is somewhat more comprehensive than 

Queensland and the Territories there are long delays 

between the end of the year reported on and publication. 

The 2010/2011 report was published eight months after 

the end of the relevant year and the 2011/12 report was 

still not published five months after the end of the relevant 

year.  

One of our two key primary recommendations relates to 

significantly improved reporting of enforcement work. If 

regulators published all the information that we believe is 

necessary it would be possible to: 

¶ identify the quantity and nature of enforcement for 

each regulator 

¶ identify trends in enforcement by each regulator 

across time 

¶ compare the total number of enforcement actions 

(ideally weighted by type) to the total number of 

consumer complaints;  

¶ determine the rate of enforcement actions having 

regard to the population of the State or Territory; and 

¶ draw some detailed comparative conclusions as 

between regulators. 
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Enforcement work undertaken 

In terms of the actual amount of reported enforcement 

work undertaken (the prosecutions, civil actions, 

enforceable undertakings obtained, substantiation notices 

issued and infringement notices issued that agencies 

actually report) the results are disturbing. 

We considered the trend in overall enforcement work for 

each regulator, and the comparative rate of prosecutions 

per capita for the State and Territory regulators. 

Enforcement trends 

The ACT, Queensland and NT agencies report so little 

enforcement action that they have necessarily received the 

lowest possible ranking on that criterion - 'falling'. 

Consumer Affairs Victoria enforcement results are trending 

down consistently and very substantially over the past six 

years, from a high base. 

Excluding home building matters, the number of 

prosecutions undertaken by the NSW OFT is trending 

down while penalty notice numbers have bounced around. 

The low number of civil actions and enforceable 

undertakings and the increase in disciplinary actions do 

not offset that decline. If one includes the large number of 

home building matters the downward trend is more 

marked.  
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WAôs enforcement work was steady for 5 years. It has 

trended down markedly in the 2011/12 year which (as for 

other state based regulators) may be explained by the 

transfer of jurisdiction for some areas of consumer 

protection to the Commonwealth (for example consumer 

credit) and the repeal of some other industry specific 

consumer protection laws. WA did not publish penalty 

notice data for 2011/12. 

After a dip in the first two years covered in our data, 

ASICôs enforcement work has been steady overall for the 

past 4 years. SA and Tasmania have also been steady 

(broadly interpreted). 

Litigation commenced by the ACCC is trending up over the 

past six years, after a significant decline in the preceding 

years (the ACCC is the only regulator where we have 

complied data for more than 6 years, thanks to an earlier 

exercise undertaken by the Consumers' Federation of 

Australia). This is offset by a marked decline in 

enforceable undertakings obtained. Given litigation is 

generally a harder option for a regulator and often but not 

always produces better results, an overall assessment of 

ótrending upô is fair. 

Comparable rates of enforcement action 

As regulators do not report consistently against their 

enforcement powers, and in some cases had varying 

powers, we compared the rate of prosecutions per capita 

in each State and Territory. Of the five states that report 
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adequately on their rate of prosecutions for breaches of 

consumer protection laws, WA and Tasmania have a 

higher than average rate of prosecutions per capita, NSW 

and SA have a lower than average rate of prosecutions 

and Victoria has a much lower average rate of 

prosecutions. 

Enforcement culture and practice 

The report also considers a number of specific 

enforcement cultural and practice issues, including: 

¶ the challenges for regulators in supporting low-

income and vulnerable consumers to act as 

witnesses in enforcement proceedings; 

¶ that strategic use of media and publicity can support 

enforcement work resulting in effective market 

outcomes; 

¶ that lack of feedback to consumers and consumer 

organisations about the progress of investigations 

can inhibit further complaints being made; 

¶ that there is misunderstanding about the impact of 

the model litigant policy for regulators. 
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ES.3 Recommendations 

Primary recommendations 

Recommendation 1: Increase the quantity of enforcement work 

There is room for all consumer protection regulators to 

increase the amount of enforcement work that they 

undertake.  There is significant need for an increase in 

activity on the part of Qld, NT, ACT, NSW and Vic and 

possibly WA. In doing so they should consider the 

following: 

¶ Regulators should ensure that they are undertaking 

enforcement action in a strategic way designed to 

achieve particular articulated outcomes in the 

marketplace 

¶ Increasing enforcement work is not just about 

increasing the total number of enforcement actions, 

but, subject to the demands of the articulated 

strategy, regulators should increase actions across 

the regulatory pyramid and in particular ensure that 

there are sufficient actions at the ópointy endô of the 

pyramid to have a real deterrent effect on 

businesses that may otherwise fail to comply. 

¶ Increasing enforcement action includes taking on 

litigation where it is necessary to test the law. 

Governments and the community have an interest in 

the law being tested to ensure that it meets policy 
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objectives.  If it is demonstrated to be adequate this 

avoids the need for debate and inquiry on the 

imposition of further regulation. 

¶ To facilitate an increase in enforcement work 

regulators should have regard to the issues of 

regulatory agency culture set out in Section 5 of this 

report. 

¶ To actually deliver the required increase in 

enforcement work regulators need to consider the 

barriers that they are currently facing in doing so and 

work to overcome them, whether they relate to 

internal culture, lack of necessary skills, fear of 

media criticism, lack of resources allocated to 

enforcement or other matters. 

Recommendation 2: Report better on enforcement work 

With the exception of ASIC and the ACCC, who should 

seek to maintain current high standards, all consumer 

protection regulators should significantly improve the way 

they report on their enforcement work to the community, so 

that consumers and businesses can be sure that they are 

performing a good job. This is particularly critical for ACT, 

NT, Qld, SA and Tas.  In particular:  

¶ comprehensive; 

¶ frequent and timely; 

¶ consistent; and  



Regulator Watch - Consumer Action Law Centre 

- 20 - 

¶ accessible. 

Regulators should use a consistent and as far as possible 

standard set of reporting indicators to enhance the ability 

of the community to compare regulatory performance 

across jurisdictions.  

All regulators should report on litigation commenced. 

Litigation commenced rather than litigation resolved is a 

more useful and up-to-date indicator of how proactive a 

regulator has been in any given year.  

Regulators should clearly separate reporting on their 

consumer protection enforcement from any other 

jurisdictions that they are also responsible for. Regulators 

should report the number of each of the main types of 

enforcement action per agreed amount of population (for 

example per 100,000 adults).  

Regulators should quantify and report on their budget 

allocation and the staffing resources allocated to 

enforcement 

Regulators should report in a timely fashion. Ideally 

regulators would provide period and year to date reports 

on their web site or at least report each 6 months as ASIC 

has now started to do. In any event regulators should 

report within 3-4 months of the end of the relevant period. 
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Further Recommendations 

Recommendation 3: Vulnerable and disadvantaged consumers 

as witnesses 

That government, regulators and consumer organisations 

work with courts and policy makers to ensure that the 

interests of vulnerable and disadvantaged consumers 

benefit from CP enforcement including: 

¶ Regulators should develop processes to better 

support witnesses noting the suggestions at Section 

5 of this report. 

¶ Regulators should work with Courts, policy makers 

and consumer organisations to explore the use of 

alternative forms of evidence to prove breaches of 

the law and/or losses incurred by consumers as a 

result of those breaches including tendency or 

coincidence evidence and appropriately robust 

survey evidence.  

Recommendation 4:  Use of the media 

Regulators should make systemic use of the media to 

increase the deterrence value of their enforcement actions 

and to gain maximum educative value from enforcement 

outcomes. 

Government, regulators and consumer organisations 

should educate the media about the role of regulators and 
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enforcement, including challenging the mediaôs 

understanding that regulators must always win in court. 

Recommendation 5: Reporting to consumer organisations 

Regulators should set up improved systems to regularly 

and routinely report to consumer organisations on 

outcomes of complaints made by or through those 

organisations. 

Recommendation 6: Model litigant policy 

Regulators and the governments to which they are 

accountable should ensure that the model litigant policy 

does not interfere with regulatorsô ability to use their 

enforcement powers to protect consumers and where 

appropriate to test the law. 
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1. Introduction 

1.1 Project aims and methodology  

Consumer protection laws exist for the benefit of 

consumers, but they only achieve their aim where the vast 

majority of businesses comply with the law. Consumer 

protection regulators have been established by 

government with a mandate to ensure that this outcome is 

achieved. 

Parliament has provided each regulator with legal authority 

to undertake enforcement action against traders who 

breach consumer protection laws4. Regulators have been 

given a wide range of powers including to: gain 

information; obtain compensation for consumers; and seek 

court sanctions against non-compliant traders.  

But how effective are Australian consumer protection 

regulators in their enforcement role? In particular do they 

make sufficient use of their enforcement powers to 

maximise compliance? 

Much has been written about the theory of regulation 

generally and frameworks for enforcement more 

specifically5. The specific focus of this report is an attempt 

                                            
4 
The particular enforcement powers available are described at Section 1.5 below. 

5 
See, e.g., I Ayres and J Braithwaite (1992) Responsive Regulation: Transcending the 

Deregulation Debate (Oxford University Press, Oxford); M K Sparrow (2000). The Regulatory 
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to measure the actual enforcement work undertaken, plot 

trends and draw some conclusions regarding 

effectiveness. 

We reviewed the information published by ten key 

regulators about their consumer protection enforcement 

work over past five or six6 years (eleven years in the case 

of the ACCC). We considered the type and amount of 

enforcement undertaken and any other information 

provided by regulators about their enforcement work.  

The overall aim of the project is to improve the 

effectiveness of consumer regulators' enforcement work. 

Improvements may be needed in relation to one or more of 

the following dimensions of their work:7 

¶ the amount of enforcement work;  

¶ the targeting of enforcement work; 

¶ reporting of enforcement activities and outcomes;  

¶ and enforcement policies and culture. 

                                                                                                       
Craft: Controlling Risks, Solving Problems, and Managing Compliance (Brookings Institution 

Press, Washington, D.C.). 
6 

The report is based on information available at 30 November 2012. Several agencies had not 

published their 2012 Annual report or equivalent by that date, nor any other usable data on 

their performance in 2011/12 in which case we were not able to include information about that 

agency for that year. 
7 

See K Halliday, T Lozano and G Renouf (2008) Good Practice in Consumer Protection 

Enforcement: A Review of 12 Consumer Protection Regulators (Choice, Sydney) p 17. The 

Choice Report evaluated regulator enforcement performance in eight broad areas of which 

outcomes, transparency and policy were three which generally correspond to the three listed 

here. The CHOICE criteria are set out at Section 2, Table 1, below. 
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Consumer Action plans to regularly revisit the question of 

the performance of consumer protection regulators. This is 

likely to include publication of updated reports similar to 

this one, together with reports on agency progress in 

implementing recommendations. 

Governments have recognised that it is a ócurrent 

imperativeô that consumer protection regulators achieve 

and measure results.8 The Council of Australian 

Governments (COAG) has agreed that ñenforcement and 

administration arrangements will be reviewed by COAG 

within seven years of the commencement of the Australian 

Consumer Law [on 1 January 2011].ò9 

Existing research suggests that not all Australians are 

aware of consumer regulators, and only about 50% of 

consumers would contact a consumer regulator with a 

consumer problem.10 We hope that Australian consumers 

become more confident that Australian consumer 

protection regulators are achieving results and measuring 

and reporting on that achievement somewhat sooner than 

31 December 2017.  

                                            
8 

C Noone, Implementation of the Australian Consumer Law: the Successes, the Challenges 

and the Future presented to 9th Annual University of South Australia Competition and 

Consumer Workshop, 14-15 October 2011, available at:  

http://www.unisa.edu.au/crma/docs/CCW%202011/Paper%20and%20Commentaries/Day1se

ssion2.pdf 
9
 Council of Australian Governments (2009), Intergovernmental Agreement for the Australian 

Consumer Law. 
10

 Australian Government (2011), Australian Consumer Survey (Australian Government, 

Canberra), pages viii-ix. 

http://www.unisa.edu.au/crma/docs/CCW%202011/Paper%20and%20Commentaries/Day1session2.pdf
http://www.unisa.edu.au/crma/docs/CCW%202011/Paper%20and%20Commentaries/Day1session2.pdf
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1.2 Scope and Structure of this Report 

The report is divided into the following sections: 

¶ Introduction 

¶ Good practice in consumer protection enforcement 

¶ Reporting of enforcement activities by consumer 

regulators 

¶ Level of enforcement work by consumer regulators 

¶ The enforcement culture and policies of consumer 

regulators 

¶ Enforcement scorecards for each consumer 

regulator 

¶ Recommendations 

Regulators covered 

The report considers the enforcement performance of the 

following ten regulators: 

¶ Australian Competition & Consumer Commission 

(ACCC); 

¶ ACT Office of Regulatory Services (ACT ORS); 

¶ Australian Securities & Investment Commission (ASIC); 

¶ Consumer Affairs Victoria (CAV); 
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¶ NSW Office of Fair Trading (NSW OFT); 

¶ NT Consumer Affairs (NT CA); 

¶ Queensland Office of Fair Trading (Qld OFT);  

¶ SA Consumer and Business Services (SA CBS); 

¶ TAS Consumer Affairs and Fair Trading (TAS CAFT); 

and 

¶ Consumer Protection WA (Division of Department of 

Commerce) (WA CPD).  

There are a large number of regulators with some 

responsibility for consumer protection either generally or in 

a particular industry or area of concern. Other regulators 

that undertake important consumer protection work include 

the Australian Communications and Media Authority, the 

Therapeutic Goods Association, Food Standards Australia 

New Zealand and state based health authorities and 

energy regulators. The Australian Energy Regulator 

commenced its role as an enforcer of consumer protection 

law in July 2012, outside the time period under 

consideration in this report. 

The group of regulators subject of this report are those 

with responsibility under the Australian Consumer Law.  

We hope that future reports may be able to encompass a 

broader range of regulators, however, we recognise that 

the challenge of consistent and comparable reporting will 

be greater the larger the number of regulators involved. 
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1.3  ñConsumer protectionò enforcement 

The report seeks to examine enforcement work with a 

consumer protection focus. It is not always simple to 

decide what constitutes consumer protection work. Many 

laws that are generally thought of as not being ñconsumer 

protection lawò ultimately exist for the benefit of consumers 

(competition law for example). There is also a considerable 

amount of industry-specific legislation, particularly 

occupational licensing11, that has mixed consumer 

protection and other objectives, and some of the agencies 

included in the report have responsibility for enforcing laws 

that have mixed purposesïfor example protecting workers' 

interests or the interests of small businesses as well as 

consumers. Agencies donôt always separately publish their 

enforcement statistics against each area of responsibility. 

Decisions to count particular work as óconsumer protectionô 

enforcement have been made based on the information 

available, including the agenciesô own characterisations of 

the work. 

The report lists the principal consumer protection 

legislation administered by each agency (in the case of all 

agencies but ASIC this includes the Australian Consumer 

Law and its predecessor Fair Trading Acts and Part V of 

the Trade Practices Act 1974 (Cth)). It does not cover the 

                                            
11 

Work is currently underway to transfer much of this to a national licensing scheme. For more 

information, see: http://nola.gov.au/. 

http://nola.gov.au/
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competition work of the ACCC nor the markets supervision 

and corporate governance work of ASIC.12  

State based agencies were until 1 January 2011 charged 

with enforcing the various state-based Fair Trading Acts 

and also a number of other laws that have consumer 

protection as a main or subsidiary purpose. States varied 

as to whether or not they regulated a particular area; 

where they did these laws varied considerably in scope, 

content and sometimes purpose.13 Where it seems that an 

Act enforced by a State regulator mainly relates (or 

related) to a purpose other than consumer protection 

enforcement work taken under it has not been counted in 

the tables in this report even where it may be considered 

to also serve a consumer protection purposeðretirement 

villages legislation is one example (mixed housing and 

consumer protection purpose). 

One of the consequences of this variation is that, even if 

agencies did report in similar ways (which they generally 

donôtðsee Section 4), it would be difficult to compare the 

overall performance of State regulators. Therefore, this 

report focuses on the trend for individual agencies rather 

than attempting to compare them. 

                                            
12 
That is, other than ASICôs work in the protection of consumers in relation to financial services 

and credit. 
13

 The variation in occupational licensing regulation between states is one example: Productivity 

Commission, Review of Australiaôs Consumer Policy Framework (Report 45, 2008) p 489.  
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Since 1 January 2011, the ACCC and the State and 

Territory consumer protection regulators have been jointly 

responsible for enforcing the Australian Consumer Law 

under a scheme known as óone law, many regulators.ô This 

development affects the information provided in relation to 

the 2010/2011 year for nine agencies, and the information 

provided for 2011/12 where agencies had reported by our 

cut off date. While there remain some pieces of consumer 

protection legislation in force in some States/Territories but 

not others, next time Consumer Action undertakes a 

review of consumer protection enforcement work it should 

be easier to compare the enforcement work of those 

agencies given that the core of their legislative powers will 

be identical. 

1.4  Methodology 

As noted above this report focuses on the amount of 

enforcement work done by the ten chosen consumer 

protection regulators and how well they report on that 

work. 

In Section 6 we present a Scorecard for each regulator 

based on our assessment of the following three factors. 

¶ how well each regulator reports on its enforcement 

work based on a judgment on the adequacy of the 

agencyôs reporting in relation to criteria specified in 

Section 6.1 below; 
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¶ whether the regulator has been increasing or 

decreasing the overall amount of enforcement work 

based on the trend in the amount of prosecutions, 

civil actions, enforceable undertakings and other 

enforcement work undertaken; and  

¶ for State and Territory regulators, their comparative 

rate of prosecutions per capita, that is the relative 

number of prosecutions per 100,000 of population 

where that data can be calculated. 

The data used to determine a score against each of these 

factors is not necessarily the data that we would ideally 

use. For example ideally one would consider more than 

the rate of prosecutions when comparing regulators. 

Unfortunately we have to work with the data that is 

published by regulators and make allowances for the 

inconsistencies and incompleteness in reporting. 

The detail of how enforcement actions were counted and 

hence how they may vary from data published by agencies 

is set out for each agency in Appendix A. 

A principal finding of this report is that generally regulators 

do not report on their work well, nor do they report 

consistently over time or in relation to other similar 

regulators. The report includes recommendations on how 

regulators could improve reporting. 

Poor reporting makes it quite difficult to assess the amount 

of enforcement done overall and or to compare work done 
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by one regulator in one year with the same agency in a 

different year or with other similar agencies in the same 

year. There are a number of ways in which the data 

collected in this report could mislead as a result. These 

include differences in categorisation of work, differences in 

scope, failure to distinguish consumer protection work from 

non consumer protection work due to the varying scope of 

responsibility given to each agency by government, errors 

at the agency level, errors in our interpretation of agenciesô 

inconsistent reporting and so on. The result is an 

admittedly approximate assessment of the relative amount 

of work done across agencies and over time.  

Aside from the acknowledged problems in obtaining 

comparable data, there are a number of possible 

objections to our methodology including those based on: 

¶ the limitations of assessment using indicators alone, 

and 

¶ a concern that our approach measures outputs 

rather than outcomes. 

There is academic discussion14 of the possible problematic 

consequences of relying on indicators in the governance of 

public organisations. While we acknowledge this work, we 

are confident that the publication of indicators about 

                                            
14 

K Davis, B Kingsbury, S Merry, Indicators as Technology of Global Governance IILJ Working 

Paper 2010/2 Rev (revised August 2011), Global Administrative Law Series 

http://www.iilj.org/publications/documents/2011.8.IndicatorsasaTechnologyofGlobalGovernanc

e.pdf 
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enforcement activity can engender a useful discussion 

about the performance and accountability of consumer 

regulators. There is no suggestion that indicators such as 

the ones we have emphasised should be the ends of the 

assessment of agency performance. 

This report has focused on the number and trend of 

enforcement actions undertaken by consumer regulators. 

Ideally measurement of the effectiveness of enforcement 

work would have regard to outcomes ï that is reductions in 

consumer detriment flowing from regulator action ï not just 

outputs. Some regulators have attempted to implement 

outcome measures but these have not been generally 

considered successful including by the agencies 

themselves.  

It is however clear that without outputs we won't get 

outcomes. Provided we have confidence that the 

regulators are undertaking good risk assessments then 

more enforcement work rather than less is very likely to be 

associated with better outcomes. In the absence of reliable 

outcome measures consumers and the public rely on 

outputs to understand what has happened and to have 

some reassurance that they are less likely than otherwise 

to face unfair market conditions. 

Potential measures of consumer detriment include 

reported levels of consumer satisfaction or reported rates 

of consumer complaint. While these sources are very 

useful to understand consumersô experience and stay in 
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touch with emerging trends, they are less likely to form the 

basis for valid comparative tools15. Both will vary as a 

result of a wide range of other factors including for 

example broader economic conditions. 

This project does not attempt to judge relative amounts of 

consumer detriment in each jurisdiction (which, even if 

there were a valid method, would be difficult and costly16). 

As noted earlier, our hope is that publishing information 

about the amount and reporting of enforcement work by 

regulators will further discussion and debate about these 

issues. 

                                            
15 

The increasing importance of credence claims, and the role of behavioural biases are two 

reasons to think that reported satisfaction/complaints may distort the level and nature of 

detriment. See respectively Consumer Affairs Victoria 2006 Consumer detriment in Victoria: a 

survey of its nature, costs and implications p iii 

http://www.consumer.vic.gov.au/library/publications/resources-and-

education/research/consumer-detriment-in-victoria-a-survey-of-its-nature-costs-and-

implications-2006.pdf accessed 24 January 2012 and D Kahneman 2011Thinking Fast and 

Slow. 
16

 Measuring detriment could well be beneficial but it is notoriously difficult to do and is rarely 

done or done well even by agencies with relevant expertise and mission such as the Office of 

Best Practice Regulation and the Productivity Commission. See also the Consumer Affairs 

Victoria 2006 previous footnote. 
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1.5 Legal basis of regulatorsô enforcement 

powers 

The Australia Consumer Law 

The Australian Consumer Law17 (ACL) commenced on 1 

January 2011. It provides for a ñone law, multiple 

regulatorsò model of consumer regulation in Australia.  

As a law of each jurisdiction, the ACL is enforced by the 

courts and tribunals of each jurisdiction and is subject to 

the specific rules that apply. The ACL sets out the 

enforcement powers for consumer regulatorsðthe 

Australian Competition and Consumer Commission 

(ACCC) and each state and territory fair trading regulator 

(collectively óthe ACL regulatorsô). Each jurisdiction may 

also have additional legislation that sets out powers of their 

regulator in relation to particular issues/industries (e.g. 

tenancy, the motor vehicle industry and the home building 

industry).  

The ACL provides all ACL regulators with the power to 

issue: 

¶ enforceable undertakings; 

¶ substantiation notices; and 

¶ public warning notices. 

                                            
17 

Schedule 2 to the Consumer and Competition Act 2010 (Cth). 
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The ACL provides the ACCC but not the other regulators 

with the power to issue infringement notices.18 

ACL regulators can also commence court action seeking 

the following: 

¶ criminal conviction 

¶ pecuniary penalties 

¶ injunctions 

¶ compensation for injured persons 

¶ non-party redress 

¶ adverse publicity orders 

¶ disqualification orders 

¶ declarations 

 

The ASIC Act now includes broadly similar substantive 

provisions and remedies in relation to financial services 

including consumer credit. 

                                            
18

 Because the infringement notice regime provided for in the second ACL Bill fundamentally 

differs from regimes which already exist in State and Territory (where non-payment is usually 

court-enforceable), the Commonwealth infringement notice scheme is formally outside the ACL.  

Individual States and Territories may create their own infringement notice regimes. 
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The National Consumer Credit Protection Act 

The National Consumer Credit Protection Act 2009 (Cth) 

came into force on 1 July 2010. The National Credit Code 

(NCC), which is a schedule to the National Consumer 

Credit Protection Act 2009, replaced the Uniform 

Consumer Credit Code. The Act provides for federal 

regulation of consumer credit providers. The Australian 

Securities and Investment Commission (ASIC) is the 

responsible regulator. ASIC has subsumed the consumer 

credit regulatory functions of state and territory regulators. 

1.6 Which regulator? 

As the ACL applies a ñone law, multiple regulatorsò model 

the issue of which regulator can and/or will act in a matter 

is a pertinent one. While each regulator is independent, 

has its own enabling legislation and exercises its powers 

and functions accordingly, regulators have agreed to work 

collaboratively. The ACCC, ASIC, all state and territory 

regulators, the New Zealand Commerce Commission and 

New Zealand Ministry of Consumer Affairs have entered 

into Memoranda of Understanding to achieve this.19  

The MOU sets a framework for communication, 

cooperation and coordination between the regulators. It 

sets out broad agreements including one around 

encouraging cooperation in enforcement activities. It 

                                            
19 

A copy of the memoranda of understanding is available at: 

http://www.consumerlaw.gov.au/content/the_acl/downloads/acl_mou.pdf 

http://www.consumerlaw.gov.au/content/the_acl/downloads/acl_mou.pdf
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encourages the sharing of complaint and investigative 

information, subject to statutory and privacy obligations. 

The MOU also states that each regulator will appoint a 

Liaison Contact Officer for the purpose of day-today liaison 

under the MOU. 

The ACL Compliance and Enforcement Policy states that 

ACL regulators have put in place systems to create a 

national approach to compliance and enforcement. They 

agree to:   

¶ have regard to this compliance and enforcement 

document 

¶ regularly consult and communicate about priorities, 

markets, compliance and enforcement  

¶ general principles for handling and managing 

complaints and market intelligence under the ACL 

¶ general principles for compliance and enforcement 

action to bring about trader compliance for serious 

breaches of the ACL. 

 

The ACL Policy further states that: 

¶ the ACCC and ASIC have national responsibilities 

and can act in all state and territories 

¶ each state and territory regulator can act in its own 

jurisdiction, as defined by its own legislation 
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¶ circumstances will vary between jurisdictions and 

ACL regulators will have varying priorities relevant to 

their jurisdiction. 

The ACL policy flags the idea that ACL regulators may 

take different compliance and enforcement actions. This 

may reflect co-ordination between regulators to take action 

in a particular jurisdiction, or reflect a particular priority in a 

specific jurisdiction. 

The ACCC website and the ACL policy refer to the 

following arrangements:  

¶ All ACL regulators participate in CAANZ (Consumers 

Affairs Australia New Zealand), which has 

arrangements aimed at enhancing consistency, co-

ordination and co-operation amongst the ACL 

regulators. It has agreed to produce an annual 

report on compliance and enforcement of the ACL. 

¶ the Australian Consumer Law Intelligence Network 

Knowledge (ACLink), which is a secure extranet that 

allows Australian Consumer Law regulators to share 

intelligence and information about complaints and 

investigations and discuss topics of interest.20 

With the Treasury and ASIC, the Australian Consumer Law 

regulators have established a series of committees to 

                                            
20

 There does not appear to be a positive requirement for regulators to share information via 

ACLink. 



Regulator Watch - Consumer Action Law Centre 

- 41 - 

facilitate a co-operative approach to compliance and 

dispute resolution, product safety, education and 

information, and policy and research.  
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2. Good practice in Consumer 

Protection Enforcement in 

Australia 

2.1 Existing Models for Enforcement and 

Regulatory Practice 

There is no definitive statement of good practice in 

enforcement in consumer protection in Australian or 

overseas English language literature. In 2008 CHOICE 

published Good Practice in Consumer Protection 

Enforcement.21 CHOICEôs literature review noted that, 

while there is extensive literature and debate about good 

practice regulation22, this largely relates to the quantity and 

quality of regulation and very little considers its 

enforcement. CHOICE summarised the available literature 

and proposed a Good Practice Model with eight 

statements of good practice. A summary of the CHOICE 

model is reproduced at Table 1.  

We are not aware of subsequent work that proposes an 

alternative model or a specific critique of CHOICEôs model. 

                                            
21

 K Halliday, T Lozano and G Renouf (2008) Good Practice in Consumer Protection 

Enforcement: A Review of 12 Consumer Protection Regulators (Choice, Sydney) p 17. 
22 

See for example the work of Richard Macrory, John Braithwaite, Malcolm Sparrow, Philip 

Hampton and Christine Parker.  
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Table 1: Overview of the CHOICE Good Practice Model 

 
Source: CHOICE, Good Practice in Consumer Protection 

Enforcement, page 17. 
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In 2011 the Victorian Environmental Protection Agency 

published the report of an extensive Compliance and 

Enforcement Review conducted in 2010 by Krpan.23 The 

review was commissioned in light of findings by the 

Victorian Ombudsman and Auditor-General that the EPAôs 

regulatory approach was inadequate. The review proposed 

eight principles to guide the EPAôs compliance and 

enforcement work. These principles are reproduced at 

Table 2. 

The two models cover much common ground (see Table 

3). Both the CHOICE and Krpan principles focus on the 

effectiveness and the accountability of enforcement 

agencies. In particular they each require results 

(óenforcement outcomesô for CHOICE, óeffectivenessô for 

Krpan), transparency, and engagement with stakeholders 

(óconsultationô for CHOICE, óinclusiveô for Krpan). 

The CHOICE principlesðdirected at government as much 

as individual regulatorsðadditionally focus on the capacity 

of regulators to do their job by being given sufficient 

resources and legislative power, matters not relevant to 

Krpanôs work. On the other hand Krpan directs attention to 

proportionality and the need for an authoritative regulator, 

matters not covered in the CHOICE approach. 

                                            
23 

S Krpan (2011), Compliance and Enforcement Review: Overview of key themes and 

recommendations for EPA Victoria (EPA Victoria, Carlton). 
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 Table 2: Eight Principles for the EPAôs Regulatory Role 

 

 
Source: S Krpan, Compliance and Enforcement Review: Overview of 

key themes and recommendations for EPA Victoria, page 3. 
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Table 3: Comparison of Enforcement Models 

 

Area CHOICE Model 
Krpan 

principles 

Effective 

Enforcement Outcomes Effective 

Targeting Targeted 

Monitoring (i.e. of levels of 

compliance in the market) 
 

Accountability 
Transparency 

24
 Transparency 

Consultation Inclusive 

Capacity 

Powers  

Resources  

Policy (regulator should publish an 

enforcement policy) 

Some 

correspondence 

with 

óAccountableô 

Other 

 Proportionate 

 Authoritative 

 Consistent 

Source: CHOICE, page 17; Krpan, page 3. 

  

                                            
24

 The reference to transparency by Choice is to both information about a regulatorôs decision-

making processes and to publishing information on the outcomes achieved (p17). Krpanôs 

summary requires a transparent regulator to óenforce regulation transparentlyô, to promote the 

sharing of information, and to ensure enforcement actions are public to build agency credibility 

(p3). These approaches are distinct but overlapping, and distinct again from the ACCCôs focus 

on the transparency of individual decisions made as part of enforcement which are subject to 

public scrutiny and that of the Commonwealth Ombudsman and the courts: ACCC (2012) 

Compliance and Enforcement Policy p3. 
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A well-known approach to regulatory practice generally is 

the "regulatory pyramid" that depicts a hierarchy of 

sanctions and interventions available to a regulator, 

including enforcement. Less formal and coercive 

measures, such as education and self-regulation, appear 

at the base of the pyramid, with more interventionist 

strategies and punitive sanctions, such as criminal 

prosecutions and removal of licence to operate, at the 

peak of the pyramid. Ayres and Braithwaite who developed 

this approach assert that regulators are best able to secure 

compliance when they act as ñbenign big gunsò and rarely 

invoke the most severe sanctions.25 

Figure 1: The Regulatory & Compliance Pyramid 

 

                                            
25

 Ayres I and Braithwaite J (1992) Responsive Regulation: Transcending the Deregulation 

Debate, Oxford University Press, New York 
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2.2 A Brief Comment on the Models 

Not all aspects of the above models can be accepted 

without contention. For example, it could be argued that 

too great a focus on targeting problems that impact on a 

large number of consumers could lead to an approach that 

is insufficiently focused on giving early signals to 

developing markets that may head off problems down the 

track (Krpan c.f. Choice)  c.f. Box 1: Responding to 

Compliance Risks with a Campaign Approach).  

Similarly, given finite resources, too great a focus on 

consistency might inhibit an approach that encourages test 

cases that may involve selecting a particular instance of 

conduct (Krpan) c.f. Box 4: Enforcement Agencies as 

Model Litigants).  

In relation to the regulatory pyramid, there can be a 

tendency to approach the various tools in a linear way ð 

i.e., use education and persuasion, and only if that doesn't 

work move to the next layer. This may not always be the 

most effective way to ensure compliance and enhance 

consumer protection (Braithwaite, Ayers c.f. Box 1: 

Responding to Compliance Risks with a Campaign 

Approach) 

It is not the purpose of this report to make a detailed 

response to the models. Nor do we seek to suggest they 

are not useful. However, we do suggest that they are 

models that must be applied with discretion and nuance or 
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risk the very enforcement effectiveness they seek to 

achieve. 

2.3 Application to this Report 

The current report is most concerned with the 

effectiveness of a regulatorôs consumer protection work ð

whether it undertakes some, and if so, sufficient, 

enforcement actions of the right kind to promote 

compliance, and whether it achieves results for consumers 

that have been exploited or disadvantaged by non-

compliance. In order to make judgments about this 

fundamental question, it is in addition necessary to be 

concerned with the accountability of regulators for the 

effectiveness of that work, and in particular the quality and 

appropriateness of their reporting on the outcomes that 

they have achieved, their published policies and their 

targeting strategies. 

This report raises significant concerns about most 

regulators performance in these two key areas. We believe 

that until these two areas are addressed some of the other 

elements of the enforcement models described above 

such as targeting, proportionality and consistency should 

be viewed as subordinate. They only arise once the hurdle 

of preparedness to undertake enforcement work is met. 
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Box 1: Responding to Compliance Risks with a 

Campaign Approach 

Regulators are generally confronted with the reality that 

they do not have enough resources to respond to each 

and every breach of consumer protection law. How 

regulators respond to this reality has a significant impact 

on effectiveness. One response is a form of paralysis 

where regulators, in their concern to be fair to all 

businesses, fail to take needed action. Alternatively, a 

regulator may take an approach that seeks to react to 

problems as ariseðsometimes referred to as the "whack-

a-mole" approach to enforcement.26 This involves the 

regulator responding to a range of different issues as they 

arise, using whatever enforcement tool seems 

appropriate, without being particularly strategic about how 

to protect consumers by using enforcement to increase 

compliance. 

The ACCCôs response to misleading green claims is an 

example of an alternative and, this Report suggests, more 

strategic "campaign approach". The ACCC determined 

that there was a need to respond to concern about the 

widespread use of untested and possibly misleading 

ógreen claimsô. Rather than simply continue to respond to 

matters brought to its attention, the ACCC stated that it 

                                            
26

 "Whack-a-mole" is a game wherein a player armed with a hammer seeks to hit on the head 

faux moles that poke their heads up at random through one of a number of holes on the game 

board. 
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intended to ñramp-up its green compliance activities with a 

combination of business and consumer educative 

initiatives and targeted enforcement action".27 

The ACCC: 

¶ made public statements about its concerns, 

including strongly worded warnings;28 

¶ produced a guide for business29 and for 

consumers;30 

¶ raised issues with possibly non-compliant 

businesses and agreed an appropriate response;31 

¶ undertook investigations into apparent non-

compliance; 

¶ obtained enforcement outcomes in response to 

some claims including administrative undertakings32, 

 

 

 

 

                                            
27 

ACCC Media ReleaseðACCC scrutinises 'green' marketing, 26 October 2007, available at: 

http://www.accc.gov.au/content/index.phtml/itemId/802028/fromItemId/2332  
28 

ACCC, In the world of marketing, it seems green is the new black, 8 May 2008, available at: 

http://www.productsafety.gov.au/content/index.phtml/itemId/975877. 
29

 ACCC, Green Marketing and the Australian Consumer Law (2008, republished 2011). 
30

 ACCC, Your consumer rights: environmental claims (2011), available at: 

http://www.accc.gov.au/content/item.phtml?itemId=808269&nodeId=06cf55664c677258de1ab

ffd4e5641c9&fn=Your%20consumer%20rights,%20environmental%20claims.pdf. 
31

 ACCC, Media ReleaseðWoolworths responds to 'green' claims concerns, 18 March 2008, 

available at: http://www.accc.gov.au/content/index.phtml/itemId/813595/fromItemId/632284. 
32

 ACCC, Media Releaseð EnergyAustralia clears air about green electricity claims, 21 

December 2007, available at: 

http://www.accc.gov.au/content/index.phtml/itemId/806650/fromItemId/776481. 

http://www.accc.gov.au/content/index.phtml/itemId/802028/fromItemId/2332
http://www.productsafety.gov.au/content/index.phtml/itemId/975877
http://www.accc.gov.au/content/item.phtml?itemId=808269&nodeId=06cf55664c677258de1abffd4e5641c9&fn=Your%20consumer%20rights,%20environmental%20claims.pdf
http://www.accc.gov.au/content/item.phtml?itemId=808269&nodeId=06cf55664c677258de1abffd4e5641c9&fn=Your%20consumer%20rights,%20environmental%20claims.pdf
http://www.accc.gov.au/content/index.phtml/itemId/813595/fromItemId/632284
http://www.accc.gov.au/content/index.phtml/itemId/806650/fromItemId/776481
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¶ court enforceable undertakings33 and court 

declarations that claims were misleading.34 

The ACCC approach to green claims has been 

recognised as having an impact on the market: 

ñThe ACCCôs strong enforcement approach to 

misleading environmental claims appears to have 

had a positive impact on the accuracy and clarity of 

green marketing claims across the board. For 

example, the use of green marketing claims has 

changed significantly since 2003 when entire 

industries were making wide ranging and fairly 

blatant misleading representations about the 

environmental benefits of their products. Today, 

blatant examples of false or misleading 

environmental claims are much rarer and unlikely to 

be occurring on an industry wide basis.35ò 

An approach of this sort is particularly important in 

emerging or rapidly changing markets. In such markets 

businesses will be experimenting with new business 

models and marketing strategies in an uncertain 

regulatory environment.  The regulator could sit on its 

hands and see what happens or it could play a role in  

 
                                            
33

 ACCC, Media ReleaseðACCC ensures green cosmetic claims come clean, 17 August 2006, 

available at: http://www.accc.gov.au/content/index.phtml/itemId/758932/fromItemId/720536. 
34

 ACCC, Media ReleaseðSaab 'Grrrrrreen' claims declared misleading by Federal Court, 18 

September 2008, available at:  

http://www.accc.gov.au/content/index.phtml/itemId/843395/fromItemId/621575. 
35 
M Terceiro (2010), óWhen green wash wonôt wash: Avoiding misleading environmental claimsô  

presented at the Environmental Defenders Office 25th National Conference. 

http://www.accc.gov.au/content/index.phtml/itemId/758932/fromItemId/720536
http://www.accc.gov.au/content/index.phtml/itemId/843395/fromItemId/621575
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shaping the market by sending early messages that 

particular types of conduct will not be tolerated. 

The ACCC intervened early to óset the toneô for green 

claims as problems emerged. One can contrast this 

success with regulatorsô failure to respond to early 

problems in the post deregulation telecommunications 

market. The result is a culture of non-compliance with 

which we are still dealing. Where a regulator fails to set 

the tone for a market, industry players are able to make 

arguments based on sunk costs,36 consumer familiarity 

with harmful practices and/or óthey got away with it, so 

how can you challenge meô. 

 

  

                                            
36 

Other things being equal, industry will often incur higher costs in changing a particular product 

design or distribution model where it has been in place for longer. 
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3. Reporting on enforcement 

activities by consumer 

regulators 

In this section of the report we provide an overview of the 

information that is publicly available about the enforcement 

actions of consumer regulators and consider whether it is 

sufficient to: 

¶ generally meet acceptable accountability and 

transparency requirements, and 

¶ provide sufficient information to assess the level of 

enforcement work undertaken by agencies. 

We also suggest an approach to reporting that would aid 

transparency. 

3.1 The importance of transparency 

Transparency about the work undertaken by consumer 

protection regulators and the decision-making processes 

that guide that work is essential for public confidence that 

regulators are doing an adequate job.  

As is often remarked, it is important that businesses know 

what is expected of them, what actions will place them at 

risk of regulatory action and that all businesses in a market 



Regulator Watch - Consumer Action Law Centre 

- 55 - 

are being treated fairlyïregulator decision making should 

therefore be consistent with publically available criteria.  

Itôs equally important however that the application of a 

fairness principle doesnôt impede a regulator from 

achieving results for consumers. Fairness does not mean 

that a particular offender should not be the subject of 

enforcement action because a regulator has not taken 

similar action or could not take action against similar 

conduct by another market participant. 

But transparency is important for reasons beyond 

businesses knowing what is expected of them. 

Transparency in general, and adequate reporting in 

particular, enable government and the public to understand 

the extent to which the money spent on a regulator is an 

effective investment in promoting consumer welfare. 

Later in this section we set out in detail the information  

published by each of the ten regulators about their 

enforcement work over the recent years. With some 

exceptions the information currently published makes it 

very difficult to assess whether or not regulators are doing 

a good job and whether they are improving or getting 

worse. In all cases it is difficult to know how well regulators 

are doing compared to their peers.  

3.2 Suggested reporting framework 

We are not aware of any specific work done 

recommending the precise information a consumer 
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protection regulator should report, however our attempt to 

use existing information to evaluate the enforcement 

outcomes achieved by Australian consumer protection 

regulators has helped us formulate the following 

suggestions.  

We recommend that regulators report information that is  

¶ comprehensive,  

¶ frequent and timely,  

¶ consistent, and  

¶ accessible. 

Comprehensive 

Regulators should make available all useful information. 

While a decent summary should be included in their 

Annual Report, there is no reason that more detailed 

information should not be made available on request or on 

their web site. We suggest that at a minimum reporting 

should include: 

¶ A big picture overview of enforcement actions: 

o the total number of actions for each 

enforcement power granted to the regulator 

(e.g. prosecution, enforceable undertaking, 

substantiation notice etc),  
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o total number of actions for each of the main 

types of wrongdoing (for example misleading 

conduct, bait advertising, product safety etc),  

o total number of actions per regulated industry 

(e.g. builders, pawnbrokers, financial advisers), 

and 

o cross tabulations among these totals. 

¶ Where reporting on litigation, the report should 

include the number of litigation matters commenced 

during the period. 

¶ Reporting should also provide qualitative information 

about court cases (other than high volume minor or 

routine matters) and any other significant action 

(such as an enforceable undertaking with a medium 

or large business). This would include at least the 

type of action taken, section of law breached, size 

and type of the defendant and the amount of money 

involved. 

Frequent and timely 

Information should be released more frequently than 

annually and as close as possible to the time frame 

reported on. NSW OFT and the ACCC publish quarterly 
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bulletins of enforcement statistics.37 ASIC recently 

commenced reporting on a six monthly basis.38  

Consistent 

Information reported should be consistent 

¶ across jurisdictions: Information between 

jurisdictions should be able to be compared, 

particularly for the joint enforcers of the ACL given 

the ñOne law, multiple regulatorsò model; and 

¶ across time periods: Information should enable 

comparisons of the same regulatorôs activities in 

different time periods. 

Accessible 

The information should be readily available to the public 

and easily accessible on websites. Information should 

include both detailed data and more easily digestible 

summaries. 

In addition we encourage continued exploration of 

measures that assess the impact of the work of regulators 

                                            
37

 The ACCCôs Account reports are published at 

http://www.accc.gov.au/content/index.phtml/itemId/815557 and NSW OFTôs Enforcement 

action bulletin at 

http://www.fairtrading.nsw.gov.au/About_us/Data_and_statistics/Compliance_and_enforceme

nt_data/Summary_of_compliance_and_enforcement_results.html. Both accessed 27 

November 2012.  
38

 See, eg, ASIC, Report 299: ASIC Enforcement Accounts January-June 2012, available at: 

http://www.asic.gov.au/asic/asic.nsf/byheadline/12-222MR+ASIC+enforcement+report+-

+January+to+June+2012?openDocument. 

http://www.accc.gov.au/content/index.phtml/itemId/815557
http://www.fairtrading.nsw.gov.au/About_us/Data_and_statistics/Compliance_and_enforcement_data/Summary_of_compliance_and_enforcement_results.html
http://www.fairtrading.nsw.gov.au/About_us/Data_and_statistics/Compliance_and_enforcement_data/Summary_of_compliance_and_enforcement_results.html
http://www.asic.gov.au/asic/asic.nsf/byheadline/12-222MR+ASIC+enforcement+report+-+January+to+June+2012?openDocument
http://www.asic.gov.au/asic/asic.nsf/byheadline/12-222MR+ASIC+enforcement+report+-+January+to+June+2012?openDocument
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on the protection of consumers. For example, as described 

below, the NSW, Queensland and WA regulators have 

separately tried to measure the ñlevel of consumer 

confidence in the marketplaceò through surveying 

consumers. Although this particular measure has proved to 

have limited utility, continued exploration of possible 

impact measures should be considered. 

3.3 What is currently reported? 

The current reporting practices for the ten consumer 

regulators covered in this report vary greatly. The 

regulators generally provide information in their annual 

reports and/or their websites, however the information is 

often difficult to find and sometimes difficult to understand, 

assess or compare.  

No regulator reported the comprehensive data suggested 

above throughout the period covered by this report (up to 

the financial year ending 30 June 2012, as released by 30 

November 2012).39 Regulators rarely report against all of 

the enforcement powers granted to them, the type of 

wrongdoing that they have responded to or the industry 

involved. In reviewing the information published by 

regulators for this project we often found that a particular 

                                            
39 
ASICôs six monthly enforcement reports were initiated in early 2012. The most recent at the 

time of the research was for the period January to June 2012 published in September 2012. 

This report goes a good way towards meeting the aspirations we have set for 

comprehensiveness: ASIC enforcement outcomes: January to June 2012: 

http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/rep299-published-11-

September%202012.pdf/$file/rep299-published-11-September%202012.pdf. 
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type of enforcement power was not reported on at all. It 

was difficult to ascertain whether or not this was because 

there were no actions of this kind taken. For all regulators, 

key details were often missing, for example the nature of 

the litigation or the section of the law breached. It was 

often difficult to ascertain whether the matter was a 

consumer protection matter or related to some other 

agency responsibility.  

The following paragraphs indicate how regulators have 

reported.  

Civil and criminal litigation: The ACCC, CAV, NSW 

OFT, WA DOC, SA CBS, TAS CAFT and ASIC provide 

information on litigation matters finalised, with all except 

the ACCC splitting them into criminal and civil matters. 

Three of the regulators (ACCC, ASIC and CAV) now report 

on litigation or prosecutions commenced40. Litigation 

finalised was a much more common measure. Litigation 

commenced is a more useful and up-to-date indicator of 

how proactive a regulator has been in any given year41.  

Penalties and compensation: ACCC, CAV, NSW OFT, 

WA DOC and ASIC provide information about the amount 

                                            
40

 ACCCount reports on litigation commenced by the ACCC. 2. ASIC reported on litigation 

commenced in its Annual reports since 2009/10, however curiously it does not include 

litigation commenced data in its new 6 monthly reports.. 3. CAV reported on actions 

commenced (though it is unclear what kind of actions) in at least the 2010/11 and 2011/12 

Annual Reports. 
41

 See Recommendation 2 in Section 7 below. 
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of penalties and/or compensation flowing from their 

actions.  

Enforceable undertakings: The ACCC, ASIC, and CAV 

provide information on enforceable undertakings. SA CBS 

published information on óassurancesô. Other states either 

did not have that power prior to the introduction of the 

ACL, did not use it, or did not provide information about it. 

Penalty/Infringement notices: The number of 

penalty/infringement notices is published by ACCC,42 the 

ACT ORS, CAV, NSW OFT and WA DOC. WA DOC 

information on infringement notices is however neither 

extensive nor well organised. CAV appears to have not 

published this information for 2011/12. 

Disciplinary actions: Figures for disciplinary actions are 

published by ACCC, ASIC, the ACT ORS, NSW OFT, WA 

DOC, and SA CBS.  

Details on more significant individual matters: ASIC, 

ACCC, NSW OFT, CAV and WA include discussions about 

particular individual consumer protection enforcement 

actions taken in their recent annual reports. Qld OFT and 

ACT ORS do not. 

Timeliness: Only ACCC (quarterly), NSW (quarterly) and 

ASIC (six monthly) report more frequently than once a 

year, with ASIC having made its first 6 monthly report in 

                                            
42 

ACCC publishes the number of infringement notices paid in its Annual Reports. 
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March 2012. As noted above regulators rarely provide data 

on matters commenced as opposed to ócompletedô or in 

some cases ópendingô. Reporting on matters commenced 

is particularly important in relation to litigation where 

matters will frequently continue across two or more 

reporting periods. Reporting on ópendingô matters does, as 

ASIC notes, ñprovide é a good indication of the number of 

matters that are being pursued by é at any one timeò. This 

is no doubt a useful piece of management information but 

it says nothing to stakeholders interested in knowing about 

the matters that have warranted enforcement action in the 

relevant period. ASIC and the ACCC both include 

information about matters commenced in their Annual 

Reporting. 

ACCC 

The ACCC 2011/12 Annual Report does not provide a 

comprehensive overview of the ACCCôs enforcement work. 

It does list the following: 

¶ Undertakings accepted 

¶ Infringement notices paid 

¶ Litigation concluded 

¶ Litigation continuing 

¶ Public warnings 

¶ Disqualification orders 
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The Annual Report is however supplemented by 

ACCCount, a quarterly bulletin published by the ACCC. 

ACCCount includes, amongst other things, detail of the 

litigation commenced and concluded in the period, as well 

as detail of undertakings entered in to. Extra information is 

available in the undertakings register, infringement notice 

register, product safety register and public warnings 

register on the ACCC website.  

The 2011/12 Annual Report provides additional information 

about the enforcement work of the ACCC, including activity 

under the Australian Consumer Law. Statistics on 

infringement notices paid and the amounts paid, as well as 

the amount of court order pecuniary penalties is included. 

Statistical information about other ACL remedies is not 

provided.  

ACCC statistics do not distinguish between criminal and 

civil litigation matters. Furthermore for most years, only 

information about litigation and undertakings is available.  

ASIC 

The Annual Report 2011/12 includes tables setting out 

enforcement outcomes and contains information about 

compliance action and significant cases. The ASIC website 

contains an enforceable undertakings register. 

Prior to March 2012 the ASIC data was not particularly 

helpful. It was virtually impossible to ascertain what 

information related to each of its main regulatory functions. 
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Statistics did not distinguish between ASICôs role in 

regulation of the retail financial services industry and its 

roles in regulation of capital markets or administration of 

the companies register.  

It is encouraging to see the degree to which the new ASIC 

approach to enforcement has improved their reporting.  

CAV 

The CAV Annual Report 2011/12 includes a high level 

statistical table for enforcement action as well as a 

separate table for compliance work.  

Recent CAV Annual Reports include a lot less statistical 

data than earlier years. For the years 2006/07, 07/08 and 

08/09 information was published in the Annual Report for 

prosecutions finalised, civil actions finalised, infringement 

notices, disciplinary actions, enforceable undertakings, 

public warnings, warning letters, and substantiation 

notices. These were shown for each relevant Act for which 

the agency is responsible. Information was also provided 

about the financial amounts involved in the penalties 

imposed as a result of prosecutions and the compensation 

for consumers ordered in the course of prosecutions and 

civil action. The reports also included the penalties 

involved in infringement notices but this figure was not 

broken down by Act and difficult to work out what part 

relates to consumer protection and what to other areas of 

responsibility. 
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The Annual Report for 2011/12 however provides 

significantly less information. It contains a list of 

prosecutions finalised, civil actions finalised, enforceable 

undertakings and actions commenced. It also contains the 

number of warning letters, and the amounts obtained in 

fines/consent orders and Court fund/VCAT penalties. The 

2010/11 Annual Report contains the number of 

infringement notices, though this is not included in the 

2011/12 Report. The CAV website includes ñnews 

updatesò about all court actions, enforceable undertakings 

and public warnings. These updates include information 

about each individual case, the outcomes, penalties and 

usually the Act the action was brought under. As far as we 

could tell this information is not summarised and reported 

on the web site with the degree of detail available in past 

years. 

Reporting also includes a general discussion of the CAVôs 

enforcement and compliance work including case studies.  

NSW 

The NSW OFT publishes an annual Year in Review. The 

NSW OFT also publishes quarterly enforcement statistics 

and its website provides information about recent 

enforcement actions including enforceable undertakings 

and public warnings.  

Statistical information published includes prosecutions 

finalised, civil actions finalised, penalty notices, disciplinary 

actions, enforceable undertakings, public warnings, 
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warning letters, and substantiation notices (previously 

show cause notices). These are shown for each relevant 

Act for which the agency is responsible. Information is also 

provided about the financial amounts involved in the 

penalties imposed and penalty notices issued  

The Year in Review also includes statistics on compliance 

actions, as well as details of some compliance programs 

and enforcement cases.  

It appears that the NSW OFT only reports on successfully 

finalised prosecutions rather than all commenced.  

QLD 

The Qld OFT publishes almost no useful information about 

enforcement. The information available is either in their 

annual reports or the ñService Delivery Statementò which 

forms part of the annual State Budget Papers. Limited 

statistics have been published, and of those that are 

published it has been impossible to isolate any numerical 

data that relates specifically and exclusively to 

enforcement action.43 

                                            
43

 In February 2011 the Qld OFT moved from the Department of Employment, Economic 

Development and Innovation (DDEDI) to the Department of Justice and Attorney-General 

(DJAG). The relevant Annual Report for 2010/11 is the DJAG report. While it contains some 

examples of cases of enforcement and compliance, it contains no useful statistics. 

The Qld OFTôs Compliance and Enforcement Policy and Standards stresses the importance 

of accurate data collection and states that the data collected is regularly reported to 

parliament and the public via the Agency Service Delivery Statement. The relevant 

information in the 2011/12 Agency Service Delivery Statement is contained in the DJAG 

section. The Agency Service Delivery Statement reports on fair trading activity in the same 
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WA 

Until 2008/2009 the WA CPD published a Year in Review. 

It contained figures on infringement notices issued, 

prohibition notices issued, traders named, prosecutions, 

successful prosecutions, ñorders to remedyò defects and 

matters referred to State Administrative Tribunal. It also 

included area specific data. It appears that Year in Review 

is no longer being published.  

Since then enforcement information is only really available 

in the Annual Reports. The Annual Reports of the WA 

Department of Commerce (which is the Department which 

currently has responsibility for consumer protection) 

provide more limited information including: 

¶ court activity, including prosecutions and disciplinary 

actions taken in the financial year;44  

¶ information about cases and compliance activity of 

the Division. 

                                                                                                       
part of the report as liquor and gaming, as this is where it sits in the structure of the DJAG. A 

table with some statistical data is included under the heading of Liquor, Gaming and Fair 

Trading in the Agency Service Delivery Statement, and the relevant information from that 

table is shown in Section 4 of the report and Appendix A. 

The Compliance and Enforcement Policy and Standards also states that compliance and 

enforcement data is entered into the Marketplace Accreditation and Compliance System, 

though this data was not available on the agencyôs website. 

There is little information available on the Queensland OFT website on enforcement 

outcomes, particularly in relation to court actions. There is some information in relation to 

product safety, including lists of consumer alerts, product safety warnings and banned 

products. There is also apparently a register of enforceable undertakings which the public can 

access (but it is not accessible through the website). 
44 

See Appendix 3 of the Annual Report. 
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Until recently there were a number of Statutory Boards set 

up for overview of a particular issue ï Real Estate, Land 

Valuers, Settlement Agents, Motor Vehicle, Builders and 

Painters. They provided separate Annual Reports. From 

2010/11 all of these Boards have disappeared and their 

work has been subsumed into WA DOC ï either the 

Consumer Protection Division or Building Commission 

Division. The WA DOC Annual Report now covers them 

all.  

The department responsible for WAôs consumer protection 

work changed several times during the period under 

review and this created some patchiness in reporting. 

Collating data for WA DOC was made more difficult by the 

number of boards it previously administered. Some of the 

boardsô Annual Reports were available together with the 

WA DOC Report, while others werenôt. Collation was also 

made difficult by the fact that the Paintersô Registration 

Board reported on a calendar year, while all other boards 

and the WA DOC generally reported on a financial year. 

Statistical information is published in one of these sources 

for prosecutions finalised and pending, civil actions 

finalised and pending, and ñproceedings in the State 

Administrative Tribunalò. These are shown for each 

relevant Act for which the agency is responsible. 

Information is also provided about the outcomes, including 

financial penalties, imposed by the courts and the State 

Administrative Tribunal. There is patchy information 

available on infringement notices, prohibition notices, 
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traders named, orders to remedy defects and breaches, 

rectification notices, and warning letters. 

ACT 

There is very little reported on consumer enforcement 

activity by the ACT ORS. While there is a fair amount of 

information on the website regarding their enforcement 

framework and annual plan for 2011/2012, there is no 

information available on the ACT ORS website on 

enforcement statistics.  

The only possible place to look for enforcement outcome 

activity on the ACT ORS website is on their óCourt 

Decisionsô page under óPublicationô, which provides an 

overview of cases in the ACT Civil and Administrative 

Tribunal (ACAT) relating to breaches of the Agents Act 

2003, Liquor Act 1975, the Liquor Act 2010 and the 

Tobacco Act 1927. However, for the purpose of this report, 

security, tobacco and liquor matters are not considered as 

consumer protection matters.  

There is some information included in the Annual Reports 

on compliance and enforcement activity, though the 

reporting is neither comprehensive nor consistent.   

The ACT ORS was responsible for the Fair Trading Act 

and Door-to-Door Trading Act prior to the commencement 

of the ACL. No enforcement actions are recorded against 

either. There are two Motor Vehicle Industry matters 

reported in the last 3 years. 
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NT 

There is almost no statistical information available on 

enforcement actions taken by NT CA. The data in the table 

mainly relates to compliance and complaints related 

activity, rather than enforcement activity. The Annual 

Reports at times contain discussion of some of the 

enforcement actions taken. 

SA 

The SA CBSô reporting provides details of some 

enforcement actions (prosecutions, disciplinary court 

actions and óassurancesô) by Act. 

For some enforcement outcomes (warning letters) the SA 

CBS Annual Reports do not distinguish between consumer 

protection matters and other matters such as tenancy 

matters. 

The 2010/11 Annual Report appears to have been 

published on 2 April 2012 some 8 months after the end of 

the relevant reporting period. This period of delay is not 

acceptable for a government agency accountable to the 

public.45 

                                            
45 

The Annual Report indicates that the SA CBS provided the report to the Minster on 28 

October 2011 which is within the time frame set out in the Fair Trading Act. Under the Act the 

Minister has 14 sitting days to table it in parliament but it wasnôt tabled in parliament until 27 

March 2012, which was a few more days than the allowed 14 sitting days. 
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TAS 

Tas CAFT reports on prosecution, warnings and until 

2009/10 licensing action against each Act. There is no 

information about civil litigation or enforceable 

undertakings. 

Box 2: Reporting to and Responding to consumer 

organisations 

Consumer organisations play an important role in early 

identification of consumer issues in the marketplace, 

through complaints services, legal advice and assistance 

services, financial counselling, and market monitoring. The 

information provided by consumer organisations to 

regulators can help identify emerging issues and trends of 

consumer concern. However, consumer organisations 

often receive limited feedback about complaints, and 

regulatory action (if undertaken) can occur many years 

after a complaint is made.  

The danger in this approach is that consumers and 

consumer organisations may have a reduced motivation to 

engage in the effort involved in making complaints.  

Further, in matters that proceed to investigation and may 

ultimately require evidence from complaining consumers, 

consumer  organisations   can  help  support  a  consumer  
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46

 Productivity Commission, Review of Australia's Consumer Policy Framework, available at: 

http://www.pc.gov.au/projects/inquiry/consumer/docs/finalreport, page 218. 

through the process and increase the likelihood they will 

'stick' with the process. These efforts can be undermined 

by an inability to obtain some feedback as to progress of 

the matter. 

One method to engage consumer organisations more in 

complaints is the ósuper complaintô mechanism canvassed 

by the Productivity Commission in its report on consumer 

policy. This mechanism has been used in the UK since 

2002.46 Under the UK provision, a designated consumer 

body notifies the UK Office of Fair Trading and other 

relevant regulators about a consumer problem. The super 

complainant is required to set out its reasons why the 

problem is significantly harming consumersô interests. The 

regulator must then publish a reasoned response within 

90 days. Super-complaints include details of market 

features harming consumer interests, documented facts 

and evidence, and are designed to provide consumer 

bodies with authority in ensuring consumer detriment is 

appropriately investigated. The process offers complaints 

to be ñfast-trackedò so that issues raised by consumer 

bodies are given due consideration within a fixed time.  

http://www.pc.gov.au/projects/inquiry/consumer/docs/finalreport
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47

 See Office of Fair Trading, available at: 

http://www.fairtrading.nsw.gov.au/About_us/Our_compliance_role/Our_compliance_priorities/

Super_complaints.html 

In 2011, the NSW Office of Fair Trading established a pilot 

'super complaints' mechanism with CHOICE.47 In 2012, 

CHOICE provided NSW OFT with a super complaint on 

electricity switching sites, and NSW OFT has responded.  

While the super complaint process has not been adopted 

elsewhere in Australia, consumer regulators have taken 

steps to enhance the responses they provide to consumer 

bodies that have lodged complaints. For example, the 

ACCC has established a protocol within its Consumer 

Consultative Committee to report back to the committee on 

every complaint made by a member of the committee. The 

complaint remains open on the committee's register of 

complaints until it has been dealt with appropriately. The 

mechanism ensures members of the committee are kept 

informed about the progress and outcomes of complaints.  

This mechanism has proved extremely useful in practice.  

We recommend it be emulated by other regulators.  

http://www.fairtrading.nsw.gov.au/About_us/Our_compliance_role/Our_compliance_priorities/Super_complaints.html
http://www.fairtrading.nsw.gov.au/About_us/Our_compliance_role/Our_compliance_priorities/Super_complaints.html
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4. The extent of enforcement 

activity by consumer 

regulators 

4.1 Introduction 

The purpose of this section of the report is to outline how 

much enforcement work has been undertaken by 

consumer regulators in the recent past where that data is 

available, and to identify areas for improvement.  

This section summarises for each regulator: 

¶ The quantity and nature of enforcement over the 

past five, six years or, in the case or the ACCC, 11 

years48 as far as can be shown from the figures 

published by the agencies in their Annual Reports 

and on their web sites.  

¶ Some observations of trends in the level of 

enforcement action to the extent possible given the 

state of the data. 

                                            
48

 We publish eleven years of data for the ACCC for several reasons. First it is the leading 

consumer protection regulator. Second the work for this project builds on work undertaken by 

Consumers' Federation of Australia in 2008 and the data for the ACCC was available in that 

report (although we have checked it against the sources and made small alterations in the 

way matters are counted for consistency with this report.) Agencies have five or six years data 

according to whether or not their 2011/12 Annual Report had been published by 30 November 

2012 (the date that public companies are required to report to ASIC). 
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Each regulator is then allocated one of five ratings: ófallingô, 

ótrending downô, ósteadyô, ótrending upô or óincreasingô. The 

typical characteristics used to apply each rating are set out 

at 6.2 Overall trends in enforcement outcomes below. 

Ideally this section would also include further information 

and analysis, however as noted in the previous section, 

reporting by the regulators is rarely adequate and those 

inadequacies militate against comprehensive analysis. 

Collecting and collating data in a form that would allow 

comparison is a very difficult task given the inconsistencies 

in reporting between jurisdictions and between different 

years in the same jurisdiction, and in one case between 

differing reports published by the same government 

(Queensland) on the same activities. The failure of several 

jurisdictions to summarise data on enforcement actions 

that is otherwise presented only in narrative form is also 

very frustrating. 

Research for this report compiled all the information from 

Annual Reports and other published sources available 

online that possibly related to consumer protection 

enforcement. Full details on the information collated, the 

particular interpretative difficulties faced and the decisions 

made about whether and how to include data from Annual 

Reports and other sources is set out in Appendix A. 

This section of the report extracts data that relates to 

consumer protection enforcement as far as can be 

determined from the information sources. With the 
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exception of the Queensland and Northern Territory 

consumer protection regulators, data on compliance or 

complaint handling work has not been included in this 

section. The reason for inclusion in those two cases is to 

give some context to the paucity of data on enforcement 

published by those agencies. 

If regulators published all the information that we believe is 

necessary it would be possible to additionally do the 

following: 

¶ compare the total number of enforcement actions 

(ideally weighted by type) to the total number of 

consumer complaints;  

¶ determine the rate of enforcement actions having 

regard to the population of the State or Territory; and 

¶ draw some detailed comparative conclusions as 

between regulators. 

Using the data that is available we have been able to 

compare the number of prosecutions for per capita for five 

States. This information is included in Section 6, 

Scorecard, below. 

To give the analysis context and assist in interpretation, it 

would be useful to know the budgetary allocation to the 

regulator as a whole, and the amount applied to its 

enforcement functions in particular. A proxy measure might 

be to compare the number of staff allocated to consumer 
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protection functions in general and enforcement in 

particular. Neither measure is routinely available. 

The section also notes, under the relevant State heading, 

the other measures of efficacy published by the 

Queensland, ACT and WA state regulators from time to 

time. 

Scorecard 

In Section 6, Scorecard, below we provide a score for each 

regulator based on their enforcement reporting, the trend 

in enforcement over the past 5 years and, in the case of 

the State and Territory regulators, their relative 

performance. Given the limitations on the available data 

this score is very broadly indicative at best. 

In relation to their enforcement trends we have used the 

following five possible assessments: "falling", "trending 

down", "steady", "trending up" and "increasing". In this 

section we indicate following our summary of the available 

enforcement statistics our conclusion as to which of these 

five is appropriate for each regulator based on the 

available data. That conclusion is then transferred to the 

Scorecard in Section 6. 

As noted above, ideally measurement of the effectiveness 

of enforcement work would have regard to outcomes. 

Some agencies have attempted to implement outcome 

measures but these have not been generally considered 

successful including by the agencies themselves. It is 
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however clear that without outputs we wonôt gets 

outcomes. Provided we have confidence that the 

regulators are undertaking good risk assessments then 

more enforcement work rather than less is very likely to be 

associated with better outcomes. In the absence of reliable 

outcome measures consumers and the public rely on 

outputs to understand what has happened and to have 

some reassurance that they are less likely than otherwise 

to face unfair market conditions. 

A further difficulty is that counting raw numbers may not 

account for the complexity of matters, particularly in 

relation to court action or complex investigations leading to 

enforcement action. It is likely that all things being equal in 

the absence of distinct policies about the types of matters 

that will be taken on these will even out over time for any 

given agency, although one or several unusually resource 

intensive matters may impact on an agencyôs data for a 

particular year. We did not locate any discussion of a 

change in policy or a year in which there were particularly 

complex matters in any of the regulators recent Annual 

reports.  

A note on the data 

Appendix A to this report provides all the information that 

we could locate relevant to the consumer protection 

enforcement activity of each regulator. The tables in this 

section summarise that data by focusing on enforcement 

actions. Generally speaking the tables exclude information 
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about compliance activities (for example inspections), 

activities that are not clearly consumer protection, 

information on money ordered to be paid as penalties or 

similar, and information about Acts or remedies where no 

action was taken in any of the years covered (i.e. rows of 

zeros). The tables in this section set out data drawn from 

the published Annual Reports and, where noted, other 

sources published by or for the relevant agency. 

Sometimes information published in one year was not 

available in another year. In the tables NA indicates ñnot 

availableò and NR indicates ñnot relevantò. NR is used, for 

example, for years when the relevant law was not in force. 

It should be noted that the figures in relation to 

prosecutions and civil court actions couldnôt always be 

reconciled to summary information published in annual 

reports. Where available we have examined the narrative 

report of each court matter to judge as best we are able if it 

related to consumer protection or not (and in some cases 

have also excluded contempt proceedings from the list49). 

See Appendix A for lengthier versions of these tables with 

additional data included. 

In the following tables: 

¶ NA means that the data is not available 

                                            
49 An error in our research method has meant that contempt proceedings were excluded for 

ACCC and NSW OFT but included for CAV and WA OCP. The number of proceedings are not 

sufficiently large to significantly influence the results of the research. 
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¶ NR means that the data is not relevant (for 

example the relevant legislation did not apply in 

that year) 

4.2 Australian Competition and Consumer 

Commission 

Table 4 summarises the enforcement work reported by the 

ACCC. Chart 1 presents total litigation actions, total 

undertakings and grand total over time in graph form. 

Table 4: ACCC Enforcement Actions 2001/02 ï 2011/12 

 

Financial Year 01/02 02/03 03/04 04/05 05/06 

Litigation 

commenced 

Consumer 

protection 
31 18 14 12 4 

Small business 14 3 1 8 1 

Product safety 2 2 0 2 3 

Subtotal 47 23 15 22 8 

Undertakings 

Consumer 

protection 
14 15 19 30 33 

Small business 2 2 2 1 4 

Product safety 6 7 5 19 14 

Subtotal 22 24 26 50 51 

Total actions 69 47 41 72 59 
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  Financial Year 06/07 07/08 08/09 09/10 10/11 11/12 

Litigation 

commenced 

Consumer 

protection 
10 15 22 16 22 18 

Small 

business 
0 3 3 3 2 1 

Product 

safety 
3 2 1 2 3 3 

Subtotal 13 20 26 21 27 22 

Undertakings 

Consumer 

protection 
26 27 34 30 17 9 

Small 

business 
3 5 3 3 1 1 

Product 

safety 
12 17 26 11 2 1 

Subtotal 41 49 63 44 20 11 

Total actions 54 69 89 65 47 33 

 

 

Observations 

There are no clear trends in the ACCC ten-year data. It is 

however possible to say: 

¶ Undertakings became a much more popular 

enforcement tool for the seven years from 2003/04, 

in particular from 2004/05, but have dropped off 

markedly in the two most recent years. 
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Chart 1: ACCC Enforcement Actions 2001/02 ï 2011/12 

 

 

Litigation declined markedly over the 5 years to 2005/06 
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proportion that involves litigation has steadily increased.  

Given litigation is generally a harder option for a regulator 

(for example it takes considerably more resources and 

sometimes courage than settling for an enforceable 

undertaking) and often but not always produces better 

results, an overall assessment of ótrending upô is fair. 

Overall assessment: "Trending up"50 (based on most 

recent 6 years of data). 

4.3 Australian Securities and Investments 

Commission 

Tables 5 and 6 summarise the information provided by 

ASIC in its Annual Reports and on its web site about 

enforcement outcomes over the past five years. The 

primary difficulty with the ASIC data is in knowing which 

data relates to each of its two main regulatory functions: 

regulation of the retail financial services industry and 

regulation of capital markets. Most of the data provided in 

most years mixes the two together. Itôs pleasing to note 

that since February 2012 ASICôs six monthly enforcement 

reports now distinguish matters by area of activity, 

separating financial services from market integrity, 

corporate governance and small business compliance. 

                                            
50

 The five available assessments are "falling", "trending down", "steady", "trending up" and 

"increasing". See Section 5, Scorecard, below. 
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Table 5: ASIC Enforcement Actions 2006/07 ï 2011/12 

 

Financial Year 06/07 07/08 08/09 09/10 10/11 11/12 

Criminal proceedings finalised 

Overall 51 52 39 23 26 28 

Criminals convicted 

Financial services NA51 23 NA NA NA NA 

Overall 42 49 34 22 25 27 

Criminals jailed 

Financial services NA 14 12 8[1] NA NA 

Overall 21 23 19 12 16 20 

% successful criminal litigation 

Overall 88% NA 80% 80% NA NA 

Civil proceedings completed 

Overall 76 44 35 30 34 24 

% successful civil litigation 

Overall 98% NA 94% 94% NA NA 

Litigation commenced 

Overall NA NA NA 217 130 134 

Litigation concluded 

Overall 430 280 186 156 202 179 

                                            
51 In this and following tables NA ï not available ï means that no figure for this data was 

published in that year, or that the information that is published is not clear. 
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Financial Year 06/07 07/08 08/09 09/10 10/11 11/12 

% successful litigation 

Overall 97% 94% 90% 91% 90% 92% 

Bans, cancellations and suspensions from providing financial services 

AFS licence 

cancellations/ 

suspensions 

NA NA 5 19 NA 6 

Banned from 

offering fin/s 
35 49 42 22 NA 48 

Total52 35 49 47 41 64 54 

Illegal schemes shutdown or action taken 

Overall 105 80[2] NA 50 30 1 

Enforceable undertakings 

Overall 6 9 5 2 12 20 

 
Table 6: Financial outcomes of selected ASIC Enforcement Actions 2006/07 ï 

2011/12, $millions 

 

Financial Year 06/07 07/08 08/09 09/10 10/11 11/12 

Recoveries, costs, 

compensation or 

fines 

$102 $50 $14.50 $287 NA NA 

Assets frozen $38 $96 $13.80 $15.50 NA NA 

Total $140 $146 $28 $302 $113 $19.80 

                                            
52 No number for AFS license cancellations is provide for the 2007, 2008 or 2011 years; in 

estimating a total number of Bans Cancellations and Suspensions for 2007 and 2008 we have 

assumed that there were no license suspensions. The true total will be no lower than the 

figure shown. Totals only provided for 2011. 
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Chart 2: ASIC Enforcement Actions 2006/07 ï 2011/12 
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stayed low. There has been a modest increase in the use 

of enforceable undertakings and a steady increase in 

bans.  

3. The summary figures used to generate Chart 2 for 

criminal and civil proceedings and enforceable 

undertakings cover both of ASICôs roles. The incomplete 

data for financial services as opposed to overall criminal 

prosecutions shown in Table 5 tend to suggest that the 

decline is true of financial services as well as overall. 

Overall assessment: 

ASICôs last 4 years are steady following a decline from the 

previous two years. Overall ASIC appear to be heading in 

the right direction. While it is very close call as to whether 

the correct rating is steady or trending down we think all 

things considered ñSteadyò is the most appropriate rating, 

particularly in light of recent overall performance as a 

regulator.  
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Box 3: The false comfort of high rates of successful 

litigation 

From time to time the media, politicians or regulators 

themselves become overly focused on the success rate of 

court litigation. ASIC itself reports on the percentage of 

successful litigation. We think that this is a dangerously 

misleading measure. ASIC (and the ACCC) are often 

punished by the media for running cases that do not 

succeed as if the regulator should only ever run cases that 

are certain to do so. There are several problems here.  

¶ if the case were certain to succeed there would be 

no need to run it as the rational other party would 

often settle (except perhaps in unusual cases where 

the offender saw financial advantage in delaying the 

inevitable penalty and opprobrium). Regulators are 

bound to lose some cases based on the vicissitudes 

of a trial, how witnesses come up to proof, 

unexpected new information known to only one party 

etc 

¶ the law is often unclear. Sometimes the most 

efficient or only way to clarify what is expected of 

business and what a consumer is entitled to is to 

have the matter determined by a court. 

¶ if a regulator is concerned that anything less than 

100 per cent success is a cause for censure, it will 

be extremely timid in taking enforcement action and 
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vulnerable to pressure from alleged offenders 

¶ regulators have an important role in taking on test 

case to test the limits of the law. Few others, 

particularly not consumers, are going to be in a 

position to do this. This means taking some difficult 

or unclear cases that is inherently at greater risk of 

failing. However, in terms of clarifying the operation 

of the law, losing a case and winning it have equal 

benefit. 

Regulators (and governments) need to be bold and explain 

to the media that it is not all about winning, that model 

litigant policies do allow them to do their job (including 

taking on matters to test the law) and give reasons such as 

those as to why they ought to lose now and again. See 

also see Box 4: Enforcement Agencies as Model Litigants 

 

4.4 ACT Office of Regulatory Services 

Table 7 summarises the enforcement work reported by the 

ACT Office of Regulatory Services. As can be seen very 

little of it relates to consumer protection.  
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Table 7: ACT Enforcement Actions 2006/07 ï 2011/12 

 

Financial Year 06/07 07/08 08/09 09/10 10/11 11/1253 

Infringement 

notices 

Security 
industry 

NA NA NA 34 15 NA 

Motor 
vehicle 
industry 

NA NA NA 1 1 NA 

Other54 NA NA NA 0 42 NA 

Total NA 39 53 35 58 34 

Disciplinary 

proceedings55 

Liquor NA NA 26 4 10 3 

Security NA NA 12 0 0 0 

Tobacco NA NA 1 0 0 1 

Agents56 NA NA 0 0 3 157 

                                            
53 

The figures for the disciplinary actions for 2008/09, 2009/10, & 2010/11 are taken from the 

2010/11 annual report where they are described as ñproceedings commencedò. Comparable 

figures are not included in the 2011/12 annual report. The figures in the disciplinary 

proceedings part of the 2011/12 column are all matters reported on the website for 2011/12 as 

at 30 November 2012. This may or may not includes all matters for 2011/12 (the latest action 

was from December 2011) and may or may not be comparable with previous years. It seems 

that the matters on the website are limited to successful court actions, and donôt include just 

matters commenced. 
54

 This includes matters which would not be considered consumer protection for the purposes of 

this reportðfor example, matters relating to non-compliance with smoke free zones.   
55

 These figures are for proceedings commenced by the Commissioner of Fair Trading during 

the relevant financial year. Note that there is information in the Annual Reports for 2006/07 

and 2007/08 on disciplinary proceedings, however it is unclear if these relate to matters 

commenced by the Commissioner of Fair Trading or the people seeking review of the 

decisions. Hence these matters have not been included in the table.  
56

 It appears that ñagentsò includes real estate agents, stock and station agents, business 

agents, travel agents and employment agents. 
57 

This action related to Rumbles Realty Pty Ltd. Criminal action was also bought against Wayne 

Rumble, of Rumbles Realty. 
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Observations 

Despite having responsibility to enforce Fair Trading 

Legislation during the period examined, the ACT Office of 

Regulatory Services does not report very many consumer 

protection enforcement matters and reports no civil 

proceedings at all. Security, tobacco and liquor matters are 

not considered consumer protection matters for the 

purposes of this report. 

Disciplinary matters relate to matters brought by the 

Commissioner for Fair Trading in the Consumer and 

Trader Tribunal. 

For 2009/10, 2010/11 and 2011/12 the Annual Reports of 

the Department of Justice and Community Safety include 

the figures on ñCompliance with Fair Trading Legislationò 

set out in Table 8. The ACT Office of Regulatory Services 

states that these figures are calculated on the basis of 

information collected during the compliance program.  It is 

quite difficult to work out what these mean and whether 

they are of any value at all in assessing the agencyôs 

performance.58 

                                            
58 
The 2009/10 Annual Report says in the footnote ñCompliance activity and statistical 

information will be based upon the compliance programs as published on an annual basis. It 

should be noted that the program will change on an annual basis, but the detail will be 

available to support the indicatorò. It is difficult to understand how the figures were calculated 

from the available information. The figures provided in this table are similar to the numbers 

provided for total number of inspections for each year ï 2525 (09/10), 3180 (10/11) and 5182 

(11/12). It is not clear how the ACT ORS defined ñnon-compliantò businesses. It appears that 

these figures do not differentiate consumer protection compliance work form inspections 

relation to liquor and tobacco licensing.  
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Table 8: Compliance with Fair Trading Legislation in the ACT. 

 

Financial Year 09/10 10/11 11/12 

Number of individual, business and 

workplaces that comply with relevant 

fair trading legislation  

2507 3112 4615 

% of individual, business and 

workplaces that comply with relevant 

fair trading legislation (target over 80%) 

95% 98% 89% 

 

The data on infringement notices goes up and down, however 

the lack of data to demonstrate that much enforcement work 

has actually been undertaken dictates that ACT ORS must be 

given the lowest possible ranking. 

 

Overall assessment: ñFallingò  

4.5 NSW Office of Fair Trading 

Table 9 summarises the enforcement work reported by the 

NSW Office of Fair Trading. Chart 3 presents total 

enforcement actions in 6 categories in visual form. The 

NSW Office of Fair Tradingôs 2011/12 Year in Review was 

not available by 30 November 2012 and so data from that 

year is not included. While NSW OFTôs quarterly reports 

are available it is difficult to relate the data included in 

them to that in past Year in Review documents.59 

                                            
59 

For example we were unable to determine which litigation matters in the quarterly reports 

belonged in which of the annual report categories. 
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Table 9: NSW Enforcement Actions 2006/07 ï 2010/11 

 

Financial Year 06/07 07/08 08/09 09/10 10/11 

Successful prosecutions finalised60 

Consumer Credit Administration 

Act 
2 0 0 1 NR 

Credit (Finance Brokers) Act 1 NR NR NR NR 

Crimes Act61 7 6 3 6 7 

Electricity Safety Laws 7 3 13 5 1 

Fair Trading Act 10 21 15 18 21 

Fitness Services (Pre-paid fees) Act 1 0 0 0 0 

Home Building Act 31 37 23 27 10 

Motor Dealers Act 29 21 12 21 23 

Motor Vehicle Repairs Act 21 6 4 2 2 

Pawnbrokers & Second-Hand 

Dealers Act 
0 0 0 0 2 

Property, Stock and Business 

Agents Act 
6 4 4 2 1 

Trade Measurement Act 2 3 2 3 0 

Travel Agents Act 0 0 0 0 0 

Valuers Act 0 0 0 0 0 

Total 116 101 76 85 67 

                                            
60

 Statistics on prosecutions commenced are not published by NSW OFT. Only information on 

matters finalised is available. Further only information on successful prosecutions (not all 

commenced prosecutions) is provided. 
61

 Prosecutions under the Crimes Act appear mainly to be prosecutions for using false 

instruments or making false declarations; it is not clear which substantive consumer or other 

issues within the remit of the OFT are involved. See for example: 

http://www.fairtrading.nsw.gov.au/pdfs/About_us/Enforcement_Action_Report_June_2011.pdf 

p2. 

http://www.fairtrading.nsw.gov.au/pdfs/About_us/Enforcement_Action_Report_June_2011.pdf
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Financial Year 06/07 07/08 08/09 09/10 10/11 

Civil litigation finalised62 

Supreme Court 3 4 3 1 4 

Supreme Court injunctions under 

PSHDA63 
0 0 2 0 0 

Total 3 4 5 1 4 

Disciplinary actions64 

Conveyancers Licensing Act NA NA NA 0 NR 

Home Building Act NA NA NA 11 14 

Motor Dealers Act NA NA NA 17 9 

Motor Vehicle Repairs Act 19 NA NA 14 24 

Pawnbrokers and Second-Hand 

Dealers Act 
NA NA NA 0 2 

Property, Stock and Business 

Agents Act 
NA NA NA 49 48 

Travel Agents Act NA 2 NA 4 1 

Valuers Act NA NA NA 0 0 

Total 19 2 0 95 98 

Enforceable undertakings65 

Total 1 2 0 0 1 

                                            
62

 Statistics on civil matters commenced are not published by NSW OFT. Only information on 

matters finalised is available. 
63

 Pawnbrokers and Second-Hand Dealers Act 
64

 The Director-General has the power to suspend or cancel a license under the pieces of 

legislation listed in this section. The decisions are usually reviewable by the Administrative 

Decisions Tribunal 
65

 Very little information is available on enforceable undertakings. See note below. 
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Financial Year 06/07 07/08 08/09 09/10 10/11 

Penalty/ Infringement notices ï number 

Consumer Credit Administration 

Act 
NR NR NR NR NR 

Credit (Finance Brokers) Act NR NR NR NR NR 

Crimes Act NR NR NR NR NR 

Electricity Safety Laws 3 4 16 27 22 

Fair Trading Act 14 19 19 40 32 

Fitness Services (Pre-paid Fees) 

Act 
0 0 0 0 0 

Home Building Act 647 397 435 253 273 

Motor Dealers Act 84 71 146 137 116 

Motor Vehicle Repairs Act 2 4 47 27 2 

Pawnbrokers & Second-Hand 

Dealers Act 
12 3 4 10 10 

Property, Stock and Business 

Agents Act 
139 75 31 83 61 

Trade Measurement Act 34 33 21 12 NR 

Travel Agents Act NR NR NR NR NR 

Valuers Act 0 0 0 0 0 

Total 935 605 719 589 516 

Public warnings66 

Total NA NA NA NA 4 

                                            
66

 Only information for public warnings from 2011 is available on the OFT website.  See note 

below.      
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Financial Year 06/07 07/08 08/09 09/10 10/11 

Warning letters67 

Total NA NA NA NA NA 

Show cause68 

Home Building Act NA 57 NA 60 75 

Total NA NA NA NA NA 

 

 

Chart 3: NSW Office of Fair Trading Enforcement Actions 2006/07 ï 2010/11 

(excl Home Building Act Penalty Notices) 

 

Observations 

Home Building Act penalty notices are by far the largest 

category of enforcement outcome by number, and they 

                                            
67

 See below note. 
68

 Substantiation notices were introduced by the ACL.  Before the introduction of the ACL the 

OFT had the power to issue ñshow cause noticesò under the listed legislation. 
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tend to distort the OFT NSW figures in relation to the 

remainder of their work. 

Chart 3 excludes those penalty notices. This data suggests 

that, penalty notices aside, the NSW OFT has experienced 

over the past five years a gradual decline in the number of 

prosecutions and an upturn in disciplinary matters, while 

penalty notice numbers have bounced around. The low 

number of civil actions and enforceable undertakings and 

the increase in disciplinary actions do not offset that 

decline. If one includes the large number of home building 

matters (Chart 4) the downward trend is more marked.  

Overall assessment: Trending down 

 
Chart 4: NSW Office of Fair Trading Enforcement Actions 2006/07 ï 2010/11 

(Incl Home Building Act Penalty Notices) 
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4.6 Queensland Office of Fair Trading 

Very little statistical information about the enforcement 

work of the Qld OFT over the past 6 years is publicly 

available. Qld OFT has from time to time provided 

additional information on its enforcement work, however 

this information is often not comprehensive and not 

comparable year to year.69  

The only data provided is that in Table 10. Further it is 

unclear from the Annual Reports and website what 

óenforcement actionsô actually means in terms of the 

enforcement outcomes that might have been achieved 

(criminal and civil prosecutions, undertakings, penalty 

notices and so on). As a result the Qld OFT data is not 

comparable in any way with the work done by other 

regulators. 

Table 10: Qld Enforcement Actions 2006/07 ï 2010/11 

 

Financial Year 06/07 07/08 08/09 09/10 10/11 

Number of enforcement 

actions initiated  
375070 3064 3900 3720 1529 

 

In addition to the above figures, which may or may not all 
relate to óenforcementô outcomes, the Qld OFT reports on 
measures more usually considered to be compliance or 

                                            
69

 See Appendix A for examples. 
70

 This figure was obtained from the 2006/07 Department of Tourism, Fair Trading and Wine 

Industry Development final report. Another figure ï 3049 ï is given for the same indicator for 

2006/07 in the 2007/08 Department of Justice and Attorney-General annual report. 

http://www.parliament.qld.gov.au/view/legislativeAssembly/tableOffice/documents/TabledPapers/2008/5208T4646.pdf
http://www.parliament.qld.gov.au/view/legislativeAssembly/tableOffice/documents/TabledPapers/2008/5208T4646.pdf
http://www.parliament.qld.gov.au/view/legislativeAssembly/tableOffice/documents/TabledPapers/2008/5208T4661.pdf
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complaint handling. Noting Krpanôs useful distinction 
between compliance as an outcome and enforcement as 
an activity designed to achieve that outcome, monitoring 
for compliance may perhaps better considered as 
investigative work that may or may not lead to a need to 
take specific enforcement outcomes. 
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Table 11: Qld Compliance Activities 2006/07 ï 2011/12 

Financial Year 06/07 07/08 08/09 09/10 10/11 11/1271 

Number of entities 
monitored for 
compliance 

1053272 12391 13800 11870 NA NA 

Number of 
complaints finalised 

1580073 NA 13735 17660 NA NA 

Amount of redress 
achieved for 

consumers ($)74 

5.35M75 5.517M 5.76M 6.5M 4.8M 6M 

Percentage of 

disputes 

satisfactorily 

finalised76 

79%77 86% 88% 90% 89% 88% 

                                            
71 

The DJAG 2011/12 Annual Report was not available at 30 November 2012. The data in the 

table come from the DJAG portion of the Service Delivery Statement for 2012/13. 
72

 This figure from 2007/08 Department of Justice and Attorney-General annual report not 

2006/07 Department of Tourism, Fair Trading and Wine Industry Development final report.  
73

 This figure was obtained from the 2006/07 Department of Tourism, Fair Trading and Wine 

Industry Development final report. Another figure ï 12292 ï is given for the same indicator for 

2006/07 in the 2007/08 Department of Justice and Attorney-General annual report. 
74

 Redress is described in the 2010/11 Department of Justice and Attorney-General Annual 

Report as ñthe compensation, or the in-kind value to address issues a consumer has 

complained about. The amount of redress can vary significantly as it depends on the nature of 

complaints on hand. Redress can be achieved through conciliation, investigations, 

prosecution, restitution and from the Property Agents and Motor Dealer's Claim Fund.ò 
75

 This figure was obtained from the 2006/07 Department of Tourism, Fair Trading and Wine 

Industry Development final report. Another figure ï $3.278M ï is given for the same indicator 

for 2006/07 in the 2007/08 Department of Justice and Attorney-General annual report. 
76

 This indicator refers to consumer complaints not enforcement actions. ñSatisfactorily finalised 

disputesò result in one of the following: complaint resolved, apology obtained, partial/full 

redress obtained, redress over/above that entitled to obtained, repairs/replacement/exchange 

obtained or compliance action commenced.  
77 Figure used from 2007/08 Department of Justice and Attorney-General Annual Report not 2006/07 Department of Tourism, Fair Trading and Wine 

Industry Development Final Report. 
 

http://www.parliament.qld.gov.au/view/legislativeAssembly/tableOffice/documents/TabledPapers/2008/5208T4661.pdf
http://www.parliament.qld.gov.au/view/legislativeAssembly/tableOffice/documents/TabledPapers/2008/5208T4646.pdf
http://www.parliament.qld.gov.au/view/legislativeAssembly/tableOffice/documents/TabledPapers/2008/5208T4646.pdf
http://www.parliament.qld.gov.au/view/legislativeAssembly/tableOffice/documents/TabledPapers/2008/5208T4661.pdf
http://www.parliament.qld.gov.au/view/legislativeAssembly/tableOffice/documents/TabledPapers/2008/5208T4646.pdf
http://www.parliament.qld.gov.au/view/legislativeAssembly/tableOffice/documents/TabledPapers/2008/5208T4646.pdf
http://www.parliament.qld.gov.au/view/legislativeAssembly/tableOffice/documents/TabledPapers/2008/5208T4661.pdf
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Alternative measure of enforcement outcomes 

In 2007/08 and 2008/09 years Qld OFT reported an 

innovative óoutcomeô measureðthe level of consumer 

confidence in the market. However it was discontinued as 

it ñprovided little value as a performance measureò. We 

tend to agree. This likely reflects the fact that factors out of 

the control of Qld OFT are more significant in consumerôs 

minds than the agencyôs education, compliance and 

enforcement activities. 

Table 12: QLD OFT Alternative Measures of Enforcement Outcomes 2006/07 ï 

2010/11 
 

Financial Year 06/07 07/08 08/09 09/10 10/11 

Extent of consumer 

confidence in the marketplace 
77% 75% NA NA NA 

Extent of business confidence 

in the marketplace 
76% 75% NA NA NA 

Observations 

1. As noted above there is very little useful data to draw 

conclusions about the performance of the Qld OFT in 

relation to enforcement. 

2. Measured in its own terms the amount of work has gone 

up and down, with a general upward trend for the first four 

years and then a marked drop off judged by the ónumber of 

enforcement actionsô and óamount of redress achieved for 

consumersô. 
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Nevertheless the lack of data to demonstrate that any 

enforcement work has actually been undertaken dictates 

that Qld OFT must be given the lowest possible ranking. 

Overall assessment: ñFallingò 

4.7 NT Consumer Affairs  

Table 13 summarises the enforcement work reported by 

NT Consumer Affairs. Table 14 sets out the compliance 

and complaint handling work reported by the NT CA. With 

the exception of Queensland we have not separately 

reported on compliance work for other regulators. As noted 

elsewhere, we do not consider compliance and complaint 

handling work to be consumer protection enforcement.  

We nevertheless included this information in relation to Qld 

and NT to provide context for the paucity of data in relation 

to consumer protection enforcement.  

Table 13: NT Enforcement Actions 2006/07 ï 2010/11 

Financial Year 06/07 07/08 08/09 09/10 10/11 

Traders placed on notice NA NA 18 12 4 

Investigations referred for 

prosecution 
NA 178 1 1 0 

Investigations involving or leading 

to banned products  
NA 2 5 1 1 

                                            
78

 The Annual Report states 1 court action for 2007/08. It is assumed that this means a 

prosecution.  
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Financial Year 06/07 07/08 08/09 09/10 10/11 

Investigations/notification 

involving or leading to recalled 

products 

NA 0 137 45 0 

Investigations involving or leading 

to mandatory standards  
NA NA 1 1 14 

Investigations involving or leading 

to warning labels on products  
NA NA 9 5 4 

Corrective advertising obtained NA NA 4 NA NA 

Trader publicly named NA NA 6 NA NA 

 
 

Table 14: NT Compliance Actions 2006/07 ï 2010/11 

 

Financial Year 06/07 07/08 08/09 09/10 10/11 

Investigations conducted79  NA 87 95 52 45 

Investigations concluded  NA 6780 76 44 42 

Complaints withdrawn, resolved 

where no breach was disclosed  
NA NA 32 15 18 

Complaints referred to other 

organisations 
NA NA 113 59 7 

Trader visits NA 114 168 105 69 

Compliance education provided  NA NA 41 64 86 

Contracts annulled or varied NA NA 7 251 62 

                                            
79

 It is unclear what this statistic means ie is it only investigations commenced or does it include 

investigations which are carried forward from the previous year. 
80

 Compliance and product safety matters are included in different tables in the 2007/08 Annual 

Report. This figure is the sum of the entries in the tables.  
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Observations 

There is very little reported statistical information on 

enforcement actions taken by NT CA. The data published 

mainly relates to compliance and complaints related 

activity, rather than enforcement activity. The Annual 

Reports at times contain discussion of some of the 

enforcement actions taken.  

Assuming that there is no enforcement action that has 

been taken but not reported within the time period, the 

level of enforcement action of the NT Consumer Affairs (as 

distinct from investigations which may lead to enforcement 

action) is astoundingly low, especially given the very high 

proportion of NT consumers who are vulnerable and 

disadvantaged and the known problems that they face. 

The lack of data to demonstrate that any enforcement work 

has actually been undertaken (with the possible exception 

of for the 08/09 year) dictates the lowest possible ranking. 

Overall assessment: ñFallingò 

4.8 SA Consumer and Business Services 

Table 15 summarises the enforcement work reported by 

the SA Office of Consumer and Business Services over 

the period 2006/07 to 2010/11. Chart 5 presents total 

enforcement actions in visual form. 
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Table 15: SA Enforcement Actions 2006/07 ï 2010/11 

 

Financial Year 06/07 07/08 08/09 09/10 10/11 

Prosecutions 

- number81 

Building Work 

Contractors Act  
8 1882 5 7 16 

Conveyancers 

Act 
0 0 0 0 4 

Fair Trading Act   1 1 3 5 1 

Land Agents Act 0 4 2 0 0 

Land and 

Business (Sale 

and 

Conveyancing) 

Act 

0 2 1 0 0 

Plumbers, Gas 

Fitters and 

Electricians Act 

5 3 2 0 2 

Second-Hand 

Vehicle Dealers 

Act 

1 3 2 2 2 

Security and 

Investigations 

Agents Act 

0 4 3 1 0 

Total 15 35 18 15 25 

                                            
81

 This appears to only include successful prosecutions, including those were there has been no 

conviction recorded.  
82

 This figure includes one matter which was misreported in the Annual Reportðit was unclear 

whether it was for a prosecution or disciplinary matter. It also includes a matter where an 

unlicensed builder was given a suspended sentence for continuing to work unlicensed in 

contempt of an interim injunction.   

http://www.legislation.sa.gov.au/LZ/C/A/BUILDING%20WORK%20CONTRACTORS%20ACT%201995.aspx
http://www.legislation.sa.gov.au/LZ/C/A/BUILDING%20WORK%20CONTRACTORS%20ACT%201995.aspx
http://www.legislation.sa.gov.au/LZ/C/A/FAIR%20TRADING%20ACT%201987.aspx
http://www.legislation.sa.gov.au/LZ/C/A/LAND%20AGENTS%20ACT%201994.aspx
http://www.legislation.sa.gov.au/LZ/C/A/LAND%20AND%20BUSINESS%20(SALE%20AND%20CONVEYANCING)%20ACT%201994.aspx
http://www.legislation.sa.gov.au/LZ/C/A/LAND%20AND%20BUSINESS%20(SALE%20AND%20CONVEYANCING)%20ACT%201994.aspx
http://www.legislation.sa.gov.au/LZ/C/A/LAND%20AND%20BUSINESS%20(SALE%20AND%20CONVEYANCING)%20ACT%201994.aspx
http://www.legislation.sa.gov.au/LZ/C/A/LAND%20AND%20BUSINESS%20(SALE%20AND%20CONVEYANCING)%20ACT%201994.aspx
http://www.legislation.sa.gov.au/LZ/C/A/LAND%20AND%20BUSINESS%20(SALE%20AND%20CONVEYANCING)%20ACT%201994.aspx























































































































































































































































































