Re: The Enactment of an Anti-avoidance Provision in the Australian Consumer Credit

L

Regime

Memorandum of Advice

I am asked to advise whether the Commonwealth parliament has sufficient legislative
power to enact a general anti-avoidance provision in the National Consumer Credit
Protection Act 2009 (Cth) (“the Act”).

I am instructed that the credit industry, notably the payday lending industry and
consumer lease industry, has a long history both in Australia and overseas of
developing schemes to avoid consumer protection regulation. As a consequence, the
Consumer Action Law Centre has for many years called for an anti-avoidance
provision, similar to that to be found in Part IVA of the Income Tax Assessment Act
1936 (Cth). Such a proposal was included in the exposure draft of the National
Consumer Credit Protection Amendment (Credit Reform Phase 2) Bill 2012 (‘“the
Bill”). The proposed amendment is contained in Schedule 6 to the Bill. Subsequent
to the change of the Commonwealth government in the 2013 election, the Bill did not
progress beyond the submission of public comments on the exposure draft.

[ am instructed that the Consumer Action Law Centre has been informed by Treasury
that such an anti-avoidance provision would require an additional referral of powers
from the States. Treasury has further advised that the relevant Council of Australian
Government (“COAG”) agreement expired on or about 1 July 2012, and the current
government is not willing to revisit the issue with the States. Accordingly, it is the
view of Treasury that without a further referral of power an anti-avoidance provision
would have to be based on a patchwork of constitutional powers relying upon
interstate trade and commerce or corporations powers, and that this would end up with
credit providers avoiding the anti-avoidance provision.

I am further instructed that Treasury have foreshadowed the removal of two
exemptions to the application of the Act, which have been used by some lessors to
avoid the application of the Act. Treasury apparently has taken the view that the
application of the Act to contracts which were previously excluded from the Act is
similarly not subject to a referral of power from the States. Accordingly, Treasury is
looking at other Commonwealth legislative powers, such as those identified in the

preceding paragraph.



Background

5. In 2009 the Commonwealth passed the Act. This was pursuant to the National Credit
Law Agreement 2009 ("the Agreement"), which was signed by the Commonwealth
and each of the States and Territories on 7 December 2009. By reason of clause 2.2,
each of the Commonwealth, States and Territories became bound by the Agreement
from that date.

6. The Agreement provides for the enactment by State parliaments of State Referral
Legislation, the enactment by the Commonwealth parliament of the National Credit
Law [which is the Act] in reliance on the referrals, and the amendment from time to
time of the National Credit Law in accordance with this Agreement and the State
referral legislation.'

7. Clause 5.1(1)(c) specifically provided that the legislative scheme agreed to
“involves...the amendment from time to time of the National Credit Law in
accordance with this Agreement and the State Referral Legislation.”

8. In 2010 the Victorian Parliament passed the Credit (Commonwealth Powers) Act
2010 (“the Victorian Act”). Subsection 1(a) of the Victorian Act identifies that its
purpose is to “adopt the National Consumer Credit Protection Act 2009 of the
Commonwealth (as amended) and the National Consumer Credit Protection
(Transitional and Consequential Provisions) Act 2009 of the Commonwealth, and to
refer certain matters relating to the provision of credit and certain other financial
transactions to the Parliament of the Commonwealth for the purposes of section
51(xxxvii) of the Constitution of the Commonwealth.”

9. This form of referral of power by the States and territories pursuant to section
51(xxxvii) of the Constitution by reference to identified text or texts is not novel”. It
was done, for example, in a similar manner in the case of corporations® and
terrorism®,

10. In the Digest to the Bill, it is stated that “/a/s a way to avoid these problems [of
ensuring the Commonwealth has power], section 51(xxxvii) of the Constitution allows

a State or States to adopt a Commonwealth law. In that case at least one State must

' The Agreement Part 5.1.

2 Generally see: “New Directions in Co-operative Federalism: Referrals of Legislative Power and their
consequences” by Pamela Tait S>C., Solicitor-General for Victoria (as she then was), 18 February 2005, at [28]
to [30]; “After a Referral: The Amendment and Termination of Commonweaith Laws relying on s 51 (xxxvii)”, by
Andrew Lynch, (2010) 32 SLR 363, at pp.364 and 369

? Corporations (Commonwealth Powers) Act 2001 (Vic).

4 Terrorism (Commonwealth Powers) Act 2003 (Vic).
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have referred a matter to the Commonwealth. The Commonwealth is then empowered
to enact a law about that matter which will also apply in the referring State. Once
that has occurred, any other State or States can adopt the new Commonwealth law by
passing a State law setting out the extent of the adoption and annexing the relevant

Commonwealth law.””

Relevant Provisions of the Victorian Act

The following definitions contained in section 3 of the Victorian Act are relevant for
my immediate purpose:

“amendment reference means the reference under section 6(1)”

“Commonwealth Credit instrument means any instrument (whether or not of
a legislative character) that is made or issued under the National Credit
legislation,”

“Commonwealth Credit instrument means any instrument (whether or not of
a legislative character) that is made or issued under the National Credit
legislation.”

"express amendment of the National Credit legislation means the direct
amendment of the text of the National Credit legislation (whether by the
insertion, omission, repeal, substitution or relocation of words or matter) by
another Commonwealth Act or by an instrument under a Commonwealth Act,
but does not include the enactment by a Commonwealth Act of a provision that
has or will have substantive effect otherwise than as part of the text of the
National Credit legislation;

"National Credit legislation means—

(a) the National Consumer Credit Protection Act 2009 of the
Commonwealth; and

(b) the National Consumer Credit Protection (Transitional and
Consequential Provisions) Act 2009 of the Commonwealth—

as in force from time to time,
"referred credit matter means a matter relating to either of the following—
(a) credit, being credit the provision of which would be covered by the

expression "provision of credit to which this Code applies” in the
relevant version of the National Credit Code;

SAtp4.
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(b) consumer leases, being consumer leases each of which would be
covered by the expression "consumer lease to which Part 11 applies"
in the relevant version of the National Credit Code;

""relevant version of the National Credit Code means the text of Schedule I to
the National Consumer Credit Protection Act 2009 of the Commonwealth as
originally enacted, and as later amended by the National Consumer Credit
Protection Amendment Act 2010 of the Commonwealth;
“relevant version of the National Credit legislation means—

(a) the National Consumer Credit Protection Act 2009 of the
Commonwealth as originally enacted, and as later amended by the
National Consumer Credit Protection Amendment Act 2010 of the
Commonwealth; and

(b) the National Consumer Credit Protection (Transitional and
Consequential Provisions) Act 2009 of the Commonwealth.”

I should immediately note, as it becomes of importance in this matter, that the
definition of “express amendment” in the Victorian Act specifically contemplates the
“insertion, omission, repeal, substitution or relocation of words or matter”. The
question asked of me very much depends on what is meant by those words. As a
matter of statutory interpretation that is not the problem, rather it is the context of the
referral to which they relate that may cause a problem.
Subsection 4(1) of the Victorian Act provides that the “relevant version of the
National Credit legislation is adopted within the meaning of section 51(xxxvii) of the
Constitution of the Commonwealth.”
Subsection 6(1) of the Victorian Act provides that, subject to section 7 (which for my
immediate purpose is irrelevant) “any referred credit matter is referred to the
Parliament of the Commonwealth but only to the extent of the making of laws with
respect to such a matter by making express amendments of the National Credit
legislation.” [My emphasis]

Section 9 of the Victorian Act is also relevant, it is as follows:

“For the avoidance of doubt, it is the intention of the Parliament of the State
that—

(a) the National Credit legislation may be expressly amended, or have its
operation otherwise affected, at any time after the commencement of this Act
by provisions of Commonwealth Acts the operation of which is based on any
legislative powers that the Parliament of the Commonwealth has on account
of a reference of any matters, or the adoption of the relevant version of the



National Credit legislation, under section 51(xxxvii) of the Constitution of the
Commonwealth, and

(b) the National Credit legislation may be expressly amended, or have its
operation otherwise affected, at any time afier the commencement of this Act
by provisions of Commonwealth Acts the operation of which is based on
legislative powers that the Parliament of the Commonwealth has apart from a
reference of any matters, or the adoption of the relevant version of the
National Credit legislation, under section 51(xxxvii) of the Constitution of the
Commonwealth; and

(c) the National Credit legislation may have its operation affected, otherwise
than by express amendment, at any time by provisions of Commonwealth
Credit instruments.”

16. Attention should also be drawn to section 10 of the Victorian Act. It permits the
“amendment reference” to be terminated without termination of the adoption of the
relevant version of the National Credit legislation. The “amendment reference”
means (as defined) the power under section 6(1) of the Victorian Act. I am not
instructed that the “amendment reference” has been terminated, and accordingly it is a
power still referred to the Commonwealth with respect to any “referred credit matter”.

17. It is also necessary to have some consideration of the provisions of the Act and the
National Credit Code (“the Code”). The definition of “Commonwealth Credit
instrument” in the Victorian Act is “any instrument...issued under the National Credit
legislation”, which in effect is the Act as in force from time to time. The Act
establishes the Code: Schedule 1 to the Act. The Act defines the Code as meaning
means Schedule 1 to this Act, and includes: (a) regulations made under section 329
for the purposes of that Schedule; and (b) instruments made under that Schedule.”
The Code itself provides that a power to make an instrument® includes a power to
amend or repeal the instrument’ and authorizes a wide variety of statutory instruments
to be made with respect to the Code®.

18. Further, the scheme and operation of the Act are very dependent upon the Code’.
This is clear from the very definition of “referred credit matter” in the Victorian Act.
Section. 5 of the Act defines a “credit provider” as having the “the same meaning as
in section 204 of the National Credit Code and incudes a person who is a credit

provider” because of section 10 of the Act [which is basically concerned with

5 Defined in 5.204 of the Code to include a statutory instrument.

7 Section 214 of the Code.

§ Section 215 of the Code.

9 In this regard it is of interest that many of the proposed amendments in the Bill are to the Code.



assignments from an original credit provider]. It is the Code which effectively
identifies a transaction as one which does or does not fall within the legislation. For
example, sections 3 and 4 of the National Credit Code define the meaning of “credit”
and the “amount of credit”, the meaning of “credit contract” respectively for the
purposes of the National Credit Code. Section 5 and section 6 of the National Credit
Code set out the “provision of credit” to which the National Credit Code does or does
not apply respectively.

19. Thus it can be seen the Victorian parliament in passing the Victorian Act clearly
contemplated and provided for the Commonwealth to bring about amendments to the
Commonwealth legislation it was, in effect, approving when it referred it to the
Commonwealth under section 51(xxxvii) of the Constitution. Further, the Victorian
parliament contemplated and referred power to amend to the Commonwealth, and not

only by statutes but also by instruments.
The terrorism legislation precedent

20.In form this referral of power is similar to that adopted by the States and
Commonwealth when the Commonwealth repealed and enacted a revised Part 5.3 of
the Criminal Code (Cth) (“the Criminal Code”), which is concerned with terrorism.
The revised legislation was supported by legislation passed by each of the States
referring certain powers relating to terrorist acts to the Commonwealth. The relevant
referring legislation there, similarly, provided for the referral of the matter by
reference to the text of legislation (which the Commonwealth was “empowered” to
enact by the reference) which was a schedule to the Act. The referring legislation also
empowered the Commonwealth to make “express amendments” to that legislation.

21. Subsequently, in 2005 the Commonwealth enacted further legislation dealing with the
subject of terrorism. This legislation introduced Division 104, which provides for
control orders for “suspected” or “potential” terrorists, into the Criminal Code,. The
constitutional validity of Division 104 of the Criminal Code was the subject of the
challenge in Thomas v Mowbray.'’ Unfortunately, in that case only two of the seven

Justices saw it necessary to consider whether Division 104 of the Code was a valid

10 (2007) 233 CLR 307; [2007] HCA 33.



enactment of the Commonwealth pursuant to section 51(xxxvii) of the Constitution''.
Both Kirby J and Hayne J considered this issue and came to contrary conclusions.

22. It should be noted that neither justice expressed any view suggesting that the referral
of power under section 51(xxxvii) of the Constitution by this method did not achieve
its purpose. The issue on which they disagreed was simply whether the referral made
by Victoria (the Terrorism (Commonwealth Powers) Act 2003 (Vic)) empowered the
Commonwealth to pass the amendments made in 2005.

23. Kirby J concluded that Division 104 was not supported by section 51(xxxvii) of the
Constitution.'> Hayne J concluded that the provisions met the description of laws
with respect (inter alia) to the head of a referred legislative power pursuant to section

51(xxxvii) of the Constitution.'?

In part the nub of the disagreement was the
reasoning of each Justice with respect to the term “express amendment” as used in the
legislation relied upon to support Division 104. It is necessary therefore to consider
the differences in their reasoning.

24.In Thomas v Mowbray the referring Act defined "terrorism legislation" as "the
provisions of Part 5.3 of the Commonwealth Criminal Code enacted in the terms, or
substantially in the terms, of the text set out in Schedule 1 and as in force from time to
time.""* The definition of “express amendment” contained in the relevant legislation
in Thomas v Mowbray is, (subject, naturally, to the words describing the subject

matter of the referral legislation) although not absolutely identical, in effect the same

as the definition contained in the Victorian Act. It is in the following terms:

"express amendment” of the terrorism legislation or the criminal
responsibility legislation means the direct amendment of the text of the
legislation (whether by the insertion, omission, repeal, substitution or
relocation of words or matter) by Commonwealth Acts, but does not include
the enactment by a Commonwealth Act of a provision that has or will have
substantive effect otherwise than as part of the text of the legislation.""’

25. It needs also to be noted that in Thomas v Mowbray the relevant State legislation
referring the power to the Commonwealth defined “terrorism legislation” to mean

“(a) the matters to which the referred provisions relate, but only to the extent of the

1 Ibid, per Gleeson CI at [6]; per Gummow and Crennan JJ at [154]; per Callinan J at [582] and [601],
(although His Honour did doubt the validity of section 100.8 of the Code, but which has no relevance for my
current purposes — see at [602] to [607]; per Heydon J at 650].

12 Thid at [203]: see generally [184] to [207].

13 Ibid at [457]: see generally [446] to [457].

4 Terrorism (Commonwealth Powers) Act 2003 (Vic), section 3.

15 Ibid.



making of laws with respect to those matters by including the referred provisions of
Part 5.3 of [the Code] enacted in the terms, or substantially in the terms, of the text
set out in Schedule paragraph 1 and as enforced from time to time; and (b) the matter
of terrorist acts, and actions relating to terrorist acts, but only to the extent of the
making of laws with respect to that matter by making express amendments of the
terrorism legislation or the criminal responsibility legislation..”'® (My emphasis.) 1
note, at this point, that the definition of National Credit legislation does not contain
any words or form of words to the effect of “substantially in the terms”. Although,
that appears to have played some part in the reasoning of Kirby J, that issue does not
presently arise.

26. It is also necessary to recognize that in Thomas v Mowbray, Kirby J opined that the
Commonwealth “relied heavily on one precedent said to be analogous, namely the
reference of power from the State Parliaments” to support the enactment by the
Commonwealth of the Corporations Act 2001 (Cth)."”

27. Given the definitions in the referring Victorian Act of "terrorism legislation" and
"express amendment", Kirby J saw the issue as whether “the meaning of express
amendment extends to the insertion of an entire new Division, in this case Div 104”13

Kirby J did not accept the Commonwealth's argument that it clearly did."

16 Thid.

17 Thid, per Kirby I at [190] ff. Despite Kirby J’s assertion to this effect the summary of argument in the CLR
does not appear to support it: see Ibid at p.318 in particular. I have reviewed the relevant part of the transcript of
argument in the High Court hearing and whilst the Commonwealth did refer to the precedent of the
Corporations Act 2001, it was in the context of explaining how the like terms of the referral contained a like
power to make an”express amendment” (in the corporations matter) had permitted the introduction of significant
new divisions in the Corporations Act 2001. But, so the argument went, it would not permit a like provision
being enacted in a different new piece of stand-alone Commonwealth legislation. The transcript of argument
(on 10 February 2006) reveals the following submission on behalf of the Commonwealth:

The purpose of those words, your Honour, is clear if you go to tab H in the volume and across to page 5 - this is
the explanatory memorandum accompanying the corporations reference. At the top of page 3, the last sentence
of the indented words: “This ensures that the matters covered by the second reference cannot be the source of
power for other Commonwealth legislation.” We say that is the sole purpose of the qualification on the express
amendment power, but it is not designed to prevent amendment of the referred text whether that amendment take
the form of simply repeal of the subsection and substitution of the new subsection, the insertion of the new
sections or the insertion of new divisions, such as occurred here, provided the law can still be characterised as
coming within the subject matter referred.”

I take the view Kirby I has overstated the Commonwealth’s reliance on the analogy.

18233 CLR 307 at [189].
19 Thid at [189].



28. Firstly, Kirby J compared the terrorism referring legislation with that used by the
Victorian Parliament in the corporations power referral to the Commonwealth and
noted that terrorism referring legislation was far more specific (by reference to the
specific text of the Commonwealth legislation) than in the corporations referral (by
reference to the texts of proposed Bills for Commonwealth Acts tabled in the New

t'ZO

South Wales Parliamen This was an important distinction to Kirby J in that it

affected “the definition and specification of the State legislative power that was

surrendered by the referral to the Federal Parliament”.*' And although the

Corporations referral permitted "express amendments" by the Commonwealth, that

was very different to the terrorism referral since the term "express amendment" in the

terrorism legislation "was qualified not only by the matters referred but also by the
specified form of the legislation to which only express amendments could be made".*

29. Kirby J then turned to the specific terms and context of the referring Victorian Act.
Again, Kirby J contrasted the difference between the specific text of the legislation
being a Schedule to the referring Victorian Act whereas in the corporations’ referral
the Victorian legislature had defined the “Corporations Legislation” by reference to
provisions tabled in the Parliament of another State?. It was this specificity of
referral?* that was of importance in assessing whether the legislation enacting Div 104
was an “express amendment” for the purposes of the Criminal Code provisions
pursuant to the referral of terrorism to the Commonwealth and the referring Victorian
Act.

30. Accordingly, Kirby J conclude Div 104 was not supported by section 51(xxxvii) of
the Constitution because of two limitations inherent in the definition of “express
amendment”. Firstly, Div 104 “must constitute an express amendment of” the text of
the Commonwealth Act in Schedule 1 of the Victorian Act. Secondly, the express
amendment “must be a direct amendment” of that same text. Although an express
amendment included the “insertion of text”, that term needed to be read restrictively
because it must be read ejusdem generis with the preceding words “direct

amendment”?®

20 Thid at [190] to [194].
21 Tbid at [194].

2 Ibid [197].

2 Ibid at [195].

2 Tbid at [199].

2 Tbid at [ 204].
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31. Ultimately, Kirby J concluded that Division 104 "did not amount to a direct
amendment of the terrorist legislation [but] rather it was an addition to the scope
of...the Code by federal law alone." Kirby J saw an important distinction between the
power referred by reference to the specific text of the Commonwealth legislation and
which related to "the regulation, definition and punishment of terrorist acts" and
Division 4 of the Code which related "the prevention of terrorist acts and the control
and detention of particular persons in order to protect the public from potential
terrorist acts." *®

32. Hayne J rejected the contention that Division 4 of the Code introduced into the Code
an entirely new regime that would have effect otherwise than as part of the text
referred.?’

33. Firstly, Hayne J noted that what was referred to the Commonwealth was both the text
of the legislation (section 4(1)(a) of the referring Act) and the matter of terrorist acts,
and actions relating to terrorist acts by making express amendments to the specified
text (subsection 4(1)(b) of the referring Act). Further His Honour identified that
subsection 4(3) of the referring Act specifically "provided that the operation of each
of paras (a) and (b)... is not affected by the other paragraph." Accordingly, His
Honour concluded that the matter of terrorist acts, and actions relating to terrorist acts
(subsection 4(1)(b) of the referring Act) was not to be confined by reference to the
specified text.?®

34. Hayne J then turned to the meaning of the definition of "express amendment". His
Honour accepted the Commonwealth's argument® that the term permitted
"amendment by the insertion of new matter so long as that new matter falls within the
description of a law with respect to the matter referred (terrorist acts, and actions
relating to terrorist acts)..."*"

35. In my opinion the reasoning of Hayne J is to be preferred. The reasoning of Kirby J,

in my opinion, ignores the natural and ordinary meaning of the words used by

Parliament.

% Thid at [205].

27 Ibid at {449] - [450].

2 Thid at [451],

2 See the argument set out at footnote 11 above.
30233 CLR 307 at [454].
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36. It is to be remembered that the starting point for discerning the meaning of a statute is
its words and context. As was said in Project Blue Sky Inc v Australian Broadcasting

Authority®!:

"The primary object of statutory construction is to construe the relevant
provision so that it is consistent with the language and purpose of all the
provisions of the statute. The meaning of the provision must be determined
'by reference to the language of the instrument viewed as a whole'. ...

A legislative instrument must be construed on the prima facie basis that its
provisions are intended to give effect to harmonious goals. Where conflict
appears to arise from the language of particular provisions, the conflict must
be alleviated, so far as possible, by adjusting the meaning of the competing
provisions to achieve that result which will best give effect to the purpose and
language of those provisions while maintaining the unity of all the statutory
provisions.” [my emphasis]

The High Court recently referred to, and relied on, this very passage in Independent

Commission Against Corruption (NSW) v Cunneen’.

37. 1 do not accept the “text specificity” distinction Kirby J relies upon in his comparison
between the Corporations referral and the terrorism referral, and which is an essential
part of his reasoning. In my opinion it is an illusory distinction. Whilst the
documents containing the text being referred are clearly different, it is not the
descriptor of the document or documents (be it a Bill or an Act) but the text contained
in that document or documents that is the important thing: it being the specified text
identified as being referred. Similarly, the difference between a Schedule to the State
Act and an identified documents in the Parliament of another State: again it is the
specified text identified that is being referred. If I am correct in that, then his basis for
concluding the term “express amendment” did not permit the enactment of Div 104
does not exists.

38.1 have already opined that the Victorian parliament clearly contemplated the Act

would need amending and referred the power to that.>* The term “express

31 (1998) 194 CLR 355 at 381-382 [69]-[70] per McHugh, Gummow, Kirby and Hayne JJ; [1998] HCA 28,
recently applied in Certain Lloyd's Underwriters v Cross (2012) 248 CLR 378 at 389 [24] per French CJ and
Hayne J; [2012] HCA 56 and in Plaintiff S4/2014 v Minister for Immigration and Border Protection (2014)
88 ALJR 847 at 855 [42] per French CJ, Hayne, Crennan, Kiefel and Keane JJ; 312 ALR 537 at 546; [2014]
HCA 34.

32 (2015) 89 ALJR 475; [2015] HCA 14.

33 See paragraph 19 above.
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amendment” clearly contemplates that the Commonwealth may amend the terrorism
referred legislation by the insertion (or by omission, repeal, substitution or relocation)
of words or matter. The reasoning of Kirby J gives no consideration to the word
“matter”, which is clearly to be contrasted with the word “words”. Clearly, as is
identified by Hayne J, the Victorian Parliament in referring the terrorism power to the
Commonwealth was including the power to amend the legislation by including an
additional matter or matters providing such are within the definition of “terrorism
legislation”.

Further, Kirby J does not appear to have considered, let alone dealt with, the effect of
section 4(3) of the referring Victorian Act that "[t]/he operation of each paragraph of
subsection (1) is not affected by the other paragraph." As I have noted in paragraph
33, this was a matter that Hayne J considered, and considered relevant in determining
what had been referred. In my opinion, it cannot be said that the matters covered by
Division 4 of the Code were not matters that fell within the description of the matters
referred by subsection 4(1)(b) of the referring Victorian Act: namely, terrorist acts,

and actions relating to terrorist acts.

Proposed amendment to the Act
I turn then to consider the matter upon which I am asked to opine having regard to the
decision of Hayne J in Thomas v Mowbray.
Immediately it should be noted that the Victorian Act contains section 9, of which
there was no equivalent in the referring Act on Thomas v Mowbray. That section
must be read as part of the context of the Victorian Act and, importantly, as giving
context to the definition of “express amendment”.
The Exposure Draft of the Bill with Commentary contains the following with respect
to the proposal about which I am asked:
“This Schedule introduces amendments intended to provide a systematic
response to avoidance practices, rather than individual responses being
developed that address a specific practice after it has come into use in the
credit market.,

In summary, the amendments operate as follow:
e a person is prohibited from beginning or carrying out a scheme for
the
purpose of avoiding the application of a provision of the Credit
Act;
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«  purpose is to be determined on the basis of objective factors,
rather

than the subjective intentions of the person engaged in the scheme;

»  a number of factors are listed as being relevant to the assessment
of purpose, including:

— any representations made to consumers (paragraph (i)), which
would include whether products are advertised as credit or
loans; and

— any change in the conduct of a person following amendments to
this Act (paragraph (1)), which would include changes in
practices or structures to mitigate or avoid the effect of
amendments;

e a scheme is presumed, other than for criminal proceedings, to be

Jor

the purposes of avoidance where it is a scheme of a type prescribed
by
regulations or ASIC by a legislative instrument (with this approach
taken to provide greater regulatory consistency in respect of
particular
avoidance techniques, by allowing for the onus to be placed on the
providers of the scheme, rather than ASIC positively having to
establish
the purpose in respect of each provider for similarly structured
schemes).”

Thus it is fair to say that the proposal is not intended to create new or harsher

restrictions on the provision of credit or the manner in which it was provided or who
could provide it. Rather, it is a commonsense approach to attempt to prevent practices
that are aimed at circumventing the operation of the Act. In other words, to make the
current restrictions in the Act in its current form more effectual. That, in my opinion,
falls squarely within the meaning of “express amendment” and clearly accords with
the reasoning of Hayne J. in Thomas v Mowbray.

Once this is recognized, it follows in my opinion, not only from the reasoning of
Hayne J in Thomas v Mowbray but also from accepted principles of statutory
interpretation, that the proposal is within the scope of the powers referred to the
Commonwealth by the Act.

Further, even if one were to consider the proposed legislation in accordance with the
reasoning of Kirby J, my conclusion is not altered. Such a proposal can hardly be
said, to adopt the language of Kirby J, to be the introduction of an addition to the
scope of the Act by federal law alone. Rather, it is simply endeavouring to achieve

the original purpose and intent.
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Accordingly, in my opinion the proposed amendment contained in Schedule 6 to the
Bill is within the power of the Commonwealth parliament.
I am also asked to consider a number of other matters:
“2. Whether an anti-avoidance provision could otherwise be introduced in the
Act, for example based on the Commonwealth’s heads of power under the
Constitution (such as the Corporations and interstate trade and commerce
powers);
3. Whether the States could introduce an anti-avoidance provision,
4. If the second or third approaches were taken, whether this is likely to create
loopholes and reduce the effectiveness of the provision (i.e. lead to avoiding
the anti-avoidance provision); and
5. Whether a distinction may be drawn between the Commonwealth’s power
to enact an anti-avoidance provision directed at:
a. general avoidance measures that seek to avoid the application
of the Act altogether, and
b. internal avoidance measures where the contract is covered by
the Act, but a scheme is implemented to avoid the application
of one or more of the provisions of the Act (e.g. masking a
credit contract as a lease to avoid interest rate caps).”
As to the second question asked of me: I am of the opinion it is highly unlikely to
withstand constitutional challenge or that it would deal with the problem successfully.
It must be remembered that to enact the Act, the Council of Australian Governments
considered it necessary to refer the matter in the way in which it occurred. That not
only demonstrated a desire for the issue to be dealt with on a national basis but that to
achieve that constitutionally (at least in the way most likely to be constitutionally
valid) there was a need to do it in the way it was done. It must also be remembered
that a “credit provider” need not be a corporation or a real person who engages in
interstate trade. That being so it is difficult to see how the use of the Corporations or
interstate trade and commerce powers could cover the field. Accordingly, in my
opinion the use of such powers is unlikely to be constitutionally valid or effective.
As to the third question: Undoubtedly, each State and Territory could pass such
legislation but again I am of the opinion it is unlikely to withstand constitutional
challenge. Firstly, I would suspect a challenge to any such legislation under sections

92 (free trade and commerce) and 109 of the Constitution (inconsistencies between a
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Commonwealth law and a State law). Additionally, it may be difficult to achieve
agreement between the States and Territories.

50. As to the fourth question: In my opinion such an approach would, even if it were to
be found to be constitutionally valid, almost certainly fail to cover the field.
Accordingly, it would reduce the effectiveness of the provision.

51. As to the fifth question: Given my answer to the primary question this question does
not require an answer. However, for the reasons I have already expressed, in my
opinion the Commonwealth has the power to enact an anti-avoidance provision.
Whether it is done in either of the two ways proposed in the question is not to point.

52. 1 would be happy to discuss this matter further with those instructing me.

W. Brind Zichy-Woinarski
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