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EXECUTIVE SUMMARY

In 1997, Consumer Credit Legal Service (CCLS) became aware of problems faced by judgment
debtors i the Melbourne Magistrates Court. The debtors were appearing in relation to a
Summons for Examination because they had failed to pay an instalment order. None of these
debtors was represented, and many never understood the purpose of the proceedings.

Due to the 1ignorance of the debtors, and the fact that an order for imprisonment was possible
(although most unlikely) debtors were persuaded to deal with a debt collector, rather than be
examined by the court. Most debtors were unaware that they had been summonsed to appear
before a Magistrate and that they had the right to be heard by the court. It was later observed
that the vast majority of debtors would achieve a better result if examined by the Magistrate,
than if they were left to “negotiate” with the debt collector.

Court procedures did not help to inform debtors or assist them to exercise their rights. In fact,
many debtors were very confused. One of CCLS’s clients believed that the purpose of a
number of summonses she’d received was so she could be “interviewed by (the debt
collector)”. Another debtor who had just entered into an agreement with the debt collector,
asked a CCLS lawyer whether the debt collector was the “Clerk of Courts”.

Procedural problems included:

. The Court Co-ordinator referred debtors to the debt collector, not the court,

. The debt collector sat in an interview room at the court, which had the debt collector’s
name on the door,

. The Court List was sometimes held by the debt collector. A lawyer who wished to file
an appearance on behalf of a debtor was told to see the debt collector who had the
Court List,

. No debtors were being examined by the court although this was the purpose of the
summons,
. “Agreements” signed by the debtors were put before the court after the debtors had left

the court, which made an order based on the agreement,

. Some debtors entered into such agreements again and again, without being examined
by the court, increasing their debt many-fold due to costs.

These hearings at the Melbourne Magistrates” Court were a clear example of the experience of
unrepresented judgment debtors at court. However, visits to other courts have also raised
1ssues about a “behind doors” approach to many debt matters. For example, at one court, the
Registrar refused to allow access to the Court List which should be clearly displayed.

The Project

CCLS and Credit Helpline share offices and work together in a co-ordinated way - CCLS doing
legal casework and policy, and Credit Helpline doing telephone advice and producing
mformation and education materials.

In 1998, Credit Helpline, with the support of CCLS, successfully applied to the Consumer
Credit Fund for a one-off grant to have an advisor at the court. James Wilson was employed,



and went to the Melbourne Magistrates Court 3 mornings per week. He has, on occasion,
attended other courts. In addition to advising and assisting the debtors, he has raised the 1ssue
of court procedures with a number of the Magistrates.

The Purpose of the Project was to:

. offer advice to individual judgment debtors at court

. identify the court practices n relation to judgment enforcement applications which may
affect the proper administration of justice,

. identify the specific needs of the debtors,

. identify ways of addressing the problems faced by these debtors.

Impact of the Project on Court Practices

Since the project commenced 12 months ago, the following changes have been made at the
Melbourne Magistrates Court:

. The Court Co-ordinator no longer refers debtors to the debt collector,

. There 1s now a call-over, where the Magistrate gives the judgment debtors the option of
negotiating with the debt collector, or having the matter heard by the court,

. A significant number of debtors (sometimes over half) choose to be examined by the
Magistrate,

. Of those examined by the Magistrate, orders are cancelled i about 95% of cases,

. Debtors are given information by the project worker about financial counselling services

and other advice services.
The Future

The project has played a part in initiating other projects, or extending the work of others.
These include the mail-out of legal information to judgment debtors (a joint project of Financial
and Consumer Rights Council (FCRC) and Victoria Legal Aid), a data analysis project being
planned by FCRC 1in relation to debt enforcement in the courts and the broadening of the work
done by the Debt Recovery Working Group of FCRC.

Now that the project has ended, the above projects will go some way to ensure that the gains
made are not altogether lost. However, the following recommendations are necessary if the
problems 1dentified by the project are to be addressed.

Recommendations

The project recommends that:

. A duty lawyer should be available to advise judgment debtors at court and to ensure that
court procedures uphold the rights of all parties,

. A regular forum should be held in relation to debt enforcement procedures which
mcludes a debtor representative who 1s aware of court procedures as well as court
personnel,



The court changes practices which remain a concern in relation to Summonses for
Examination - failure to examine the reasons for multiple adjournments, acting in any
way which may encourage the debtor to deal with the creditor’s agent rather than the
Magistrate, and continuing to allow the creditor’s representative too much control over
the conduct of applications.

Court practices should be changed i relation to the conduct of Attachment of Farnings
applications, to ensure that debtors who are at court are given appropriate information
and directions to the hearing, and that debtors are given a chance to put relevant
matters to the court.



INTRODUCTION

“...the adversarial system that prevails in this cantry assumes the existence

of contestants who are more or less evenly matchedtistice Toohey in Dietrich v
The Queer.

The legal profession has made much, in the lastytaws, of defendants in criminal matters
not having representation.

Yet there has been little debate in the commuriith® problems faced by unrepresented
debtors facing debt enforcement applicationss f#tat sufficient to say that defendants in
criminal matters face a powerful state while debface another civil litigant.

The gap in power between a consumer debtor witikdee about the law of debt recovery and
a large credit provider which hires solicitors aaaginsel to conduct enforcement proceedings,
is no less wide than the gap between defendanth@n@rown.

This project has focussed on consumers with ragtismall judgments against them in the
Magistrates CouRt.

Perhaps the most significant fact that has emefrged this project is that in 95-98% of
enforcement applications there is no debtor prasecturt. This fact alone indicates debtors'
belief that they cannot influence these applicaj@mnd is indicative of the effect of the court
culture discussed later in this report.

Of those debtors who do not attend court howemergtis sufficient commonality of
experience to make it clear that the problems fégediebtors are systematic rather than
idiosyncratic.

The project's focus has been on the actual exmerieithe debtors in the court. The worker
attended court three days a week for the projedbghéo provide the following services:

. provide basic advice and information about the meatdi the enforcement application,
. assist the debtor in engaging with the court adstriaion,
. assist the debtor with referrals where appropriate.

From this integration the worker collected a varigtdata, accounts of a range of
experiences by debtors, and a body of statistieaenal that can be used to reach
conclusions about the practices of the court aadtlicomes relation to these practices.

The project worker also actively engaged with thert; with other parties involved in the

1 (1992) 177 CLR 292 at 354

% The jurisdictional limit of the Magistrates CountVictoria is $40,000. In general the findingshef
project are of general application especiallyeiation to debts from the failure of small busiressshere

the debtor is not incorporated or where the debts supplied a personal guarantee for corporate
borrowings.



administration of justice, and with the consumeapsart sector, to find opportunities for
influencing and implementing change.

Enforcement of Judgment in the Courts

The hearings with which this project was most involved, were Summonses for Examination
under Section 17 of the Judgment Debt Recovery Act (/DRA”). The following puts these
hearings into context.

There are two major stages associated with the recovery of a debt through the courts - dispute
and enforcement. The dispute stage may sometimes involve the alleged debtor and creditor
arguing in court about whether the debt 1s owed. In reality, there is usually no court case. A
default summons 1s 1ssued, served on the alleged debtor, who does not respond to the
summons. After a period of 21 days has expired, the creditor has a right to have judgment
entered nto the court record.

Once judgment 1s entered, the creditor can use a range of methods to try to enforce judgment.
The creditor may 1ssue a Writ of Possession, which forces sale of the debtor’s home to pay the
judgment debt, or a Writ of Seizure and Sale which forces the sale of other property owned by
the judgment debtor.

Some enforcement procedures may mvolve the appearance of the judgment debtor in court.
For example, in an Attachment of Farnings Application the debtor can appear in court to argue
that the court should only order a mimimal amount to be deducted from wages.

Under the Judgment Debt Recovery Act, a creditor or a debtor can apply to the court for an
Instalment Order. In certain circumstances, either party can also apply for a variation or for
cancellation.

If the judgment debtor does not maintain payments under an instalment order, a summons can
be 1ssued pursuant to Section 17 of the JDRA against the debtor to be examined by the
Magistrate about the reasons for failure to pay.

The intention of the legislation appears quite clear, that following such a summons the debtor 1s
to be examined by the Magistrate about reasons for non-payment, and the Magistrate has the
power to confirm, vary or cancel the mstalment order. If the Magistrate finds that the debtor
has means to pay and persistently and wilfully and without an honest and reasonable excuse
defaults i the payments of imstalments the Magistrate can order imprisonment. However, this
would happen only in the most exceptional circumstances.

Unul this project commenced, it 1s unlikely that any debtor who was summonsed n this way
was ever examined by the Magistrate. Fear of imprisonment (often mentioned in a letter from
the debt collector) and court procedures meant that the debt collector did the “examination”,
and debtors agreed to mstalments they often could not atford, and to pay an amount for court
costs - without any advice, or an examination by the Magistrate.



THE COURT

Alan, who has limited education and almost no kedgé of the way civil law works, has
judgment entered against him. He has no knowledflgéhat applications can be brought.
He receives a notice from the creditors lawyerit ¥gorth getting advice about? Is it worth
going to court, and will he be embarrassed thatlbesn't know what to do or where to go?
Will the creditor's lawyer make him look foolistB&st not to go to court. Anyway what
could he do if he does go? He feels powerlesgesigned.

If he does attend court, it is made clear to hinelbgrything about the court that he is an
outsider who is just slowing down the system. é#s she court staff chatting with barristers
but when he asks for help he is told to go intocthwért, or hearing room, and wait. His
sense of isolation and powerless is confirmed.héfees to get the whole thing over with
quickly, so he decides to agree with whatever aasks him.

This is an accurate picture of the feeling debtdtsn have when they are in the court. While
these feelings are not necessarily reflective efdbjective reality of the court, they are
reflective of a common experience of the court.

Justice Toohey in the case of Dietrich (see abaesl) to the heart of the question when he
remarked that our system of justice assumes relgtequal power between adversaries. In
enforcement matters between credit providers andwuer debtors any equality of power is
illusory, because knowledge of the law and the tcasimvell as confidence and familiarity
with administrative staff is power.

As to the role the court plays in this contesthieory it is that of the disinterested observer,
the impartial referee.

In practice the court aids the frequent court uber creditors representative. This is part of
what can be called the court “culture”.

Court Procedures

Section 17 of thdudgment Debt Recovery Act 1984The Act) allows a creditor to ask the
court to summons the debtor to court to be examarsetd why they have defaulted on an
instalment order. This application is used by orecantile agent which regularly has up to
forty of these applications in a single day. Imgsocases the debtor has, in the past, been sent
a letter mentioning that the court has power torisgm persons who wilfully do not pay an
instalment order. Few know what “wilful” meanstillSewer have received any advice on
what could happen to them at court. Things loakgr

Until quite recently debtors were not even beirrgaied into the court, but were sent to an
interview where the mercantile agent awaited, thougw (because of this project) debtors
are brought into court for a brief explanation rtlggven the choice of staying in court and
having the matter heard by a Magistrate or goingltoto the creditor's representatives. Not
surprisingly most troop off to the creditor's reggstatives. They are then invited to reach a
consent agreement, often with legal costs for tys'cactions included. They pay therefore
several hundreds of dollars for the privilege eématling court to meet with the creditor's



representatives. The project worker's presenceltesged this scenario, but it is still
indicative experiences of debtors in the court.

Often the mercantile agent actually had possessitme court list, the document the court
uses to order its business.

Those who refuse to have the matter dealt withamgent in this manner wait around for 3
hours until the mercantile agent's solicitor haspleted all the matters they wish - even
though the summons says 10 am. and they are aothelist. Instead of being examined by
the court, as the Act says, even those who chaoapgear in court are questioned by the
creditor's solicitor who often determines they hagemoney, and then either requests the
cancellation of the order or watches while the Mtagte does. The solicitor the asks for
costs.

There is no limit to the number of these applicadioequiring the debtor to come to court that
creditors can make, as long as there is an instdlorder existing, so debtors might be
making their fourth or fifth appearance.

It appears that the effect (though not the intehthis application is to bring debtors to court
so that they can be “encouraged” to sign new cdnsstalment orders which normally
include an amount for legal costs which would ndiyrtzave been the subject of a
submission to the court, and therefore not assw¥éith this arrangement they are.

Given the above, what point does a Section 17 egopdn have, other than to put more
pressure and more debt onto debtors who are noigpfy whatever reason. What is the
courts role in facilitating this outcome? And wisaits role in monitoring the proper use of
Section 17 applications.

In reality the court, prior to the project, hadeftective role but that of a rubber stamp.
There was no evidence that it made any efforto& kt the circumstances surrounding the
default, or of the consent agreement.

It allowed consent orders of a few dollars a weekualgments of thousands of dollars. And
it awarded the costs against the debtors as p#reafonsent agreements. Costs of many
hundreds of dollars on matters that had seen neiligjournments over a period of years.

And there is no limit to adjournments creditors caquest or get by “consent”. Five or more
adjournments were not uncommon.

The court did this apparently on the basis thasthg on any other debt recovery action that
the instalment order gave the debtor was of suttlevthat it justified an order that would
have the debtor paying out small amounts of mooeyfany years. It also apparently
justified adjournments that had the effect of draggut matters for years.

This was in situations where proper examinatiothefdebtor, on the day they were in the
court, by the court as is required by the law iatren to this application would have
demonstrated no capacity for the debtor to pay.iléthis project has brought about some

changes, the practice even in its modified forragdifundamental questions about the court's



role.

The court seems to give the creditor’'s represeeathe convenience of the court. The
court allows them to be late to matters, to deteenthe order of matters being dealt with, and
generally to treat creditors' representativesnmoae accommodating manner.

Debtors, like all people dealing with authoritykeaheir cues from the actions of those in
authority. Debtors pick up the cues from the wee/¢ourt treats them, and the way the court
treats the creditors’ representatives, and arbééudiscouraged from playing any part in the
proceedings.

Case Study One
Linda is a single mother, supporting two childre8he is employed as a cleaner.

Linda was unable to pay $560 owing to a dentistdginent was entered against her, and an
instalment order was made which she was unablayo he was summonsed to be

examined by the court, but on attending court vederred to a debt collector who negotiated
a new instalment order including costs for the aggilon of $270. Linda was unable to pay.

Over the following four years, Linda was summortsatburt for an examination due to
failure to pay at least 4 times. Each time she meésrred to the debt collector at the court,
and each time she “agreed” to a new payment arranget and to pay additional costs.
Each “agreement” became a court order, as theseeagrents were approved without any
examination of the debtor’s circumstances by thetco

At the end of the four years, Linda had managaddke payments of $950, but court interest
was $1,000 and costs exceeded $2,000. Lindawst@t over $2,000.

Linda never knew that she could be heard by theisttage, and didn’'t understand that the
purpose of the summons was so she could be exabyrtbd court. She believed that the
summonses she received were so she could be ‘ietexdl by the debt collector”.

Case Study Two

Frank arrives at court to answer a summons for #acdment of earnings. He enters a
small hearing room where a registrar is sitting wé large pile of papers in front of them.
Barristers are called to the table one by one, el often have up to ten applications each.
The Defendant is asked if they have anythingtelsay. The physical environment is
intimidating as is the administrative atmosphefdere is not a Magistrates who is listening,
but rather a registrar with a pile of paper. Frahks not had advice and has no idea what
matters are relevant, what he is allowed to say &hdther he should even be saying
anything at all. He sees most of the applicatioeiig made without a debtor present and
cannot follow what the registrar and the barristare doing. He feels out of depth and
concerned he will make a fool of himself.

Case Study Three



Mary gets a summons that tells her the creditortwanake money out of her wages, and
that she must come to court. There is no listhenwvtall to tell her where the matter is being
held. She hears a loud speaker message whichauseesf legal jargon which she doesn't
understand. Mary finally finds the correct roont ke person sitting at the desk is already
talking to someone else so she doesn't approaehrétyistrar) to tell them she is present.
After some time has gone by she tells the regighiarshe is here, but he tells her that her
matter has already been dealt with. When Mary $lagsshe was present and didn't hear
her name, the registrar says that he can't do angthbout this.

The common theme in the above case studies ishitaburt appears more concerned about
the efficient processing of applications than wWith the proper administration of justice.

We have witnessed the registrar actually call fepecific barrister, to find he/she is not in

the hearing room to make their application. Thgstear then goes for a wander around the
court, making the debtor wait, to find the barmssein another court. No such courtesy is
ever extended to debtors. If a barrister is netetwhen the matter is called the matter should
be struck out.This frequently does not happen.

The Magistrates' Court civil division is split intwo parts, initiation (ie. pre-judgment) and
enforcement (of judgments). It is indicative afiielative importance to the court that in
relation to the initiation division there are anhdata reports available on a number of
aspects of pre-judgment matters including dataconptaints, defences filed etc.

No such information is available for the enforcebdiision. In fact in general the
enforcement division seems when compared to iftigb be under resourcéd.

This apparent under resourcing of the enforcemiergidn underlines the central issue of this
report and of the project, that the court viewstdehbin a different way than it views other
persons involved with the court.

No information is readily available in relationr@source allocation between divisions.



COURT CULTURE

The adoption of court procedures which so unfdailyour the creditor than the debtor in
these matters is likely to result from the comboraof three factors:

. Lack of resources available to the court makesanemically attractive to have the
creditor’s representative fulfil part of the roletbe court,
. Lack of any legal representation, or of outsideeobars, means that there is no-one

advocating on behalf of the debtors. This lealiesa hearings vulnerable to
procedures which favour efficiency over justice,

. The court attitude towards judgment debtors affdesvay that the court treats
debtors.

The treatment of judgment debtors at court stroaghgests a court culture which works to
the disadvantage of these debtors. The followssgiaptions appear to be made by the
court:

Debtor as the Adjudged Loser

Judgment debtors are “losers”, because they hav@idgment entered against them by the
court. Enforcement applications rely on the judgmbut they are dealt with by the law as
though they are a separate proceedings. The sloowid treat the application as if it is a
fresh matter, and properly examine the debtor’ktalbo pay.

Debtor as “bad”

The court appears to operate on the unconsciousasi®n that the debtor has already been
found “guilty” of owing a debt therefore the cradiis “right” to bring an enforcement and
should be assisted as much as possible to acliewder with minimum effort.

Debtor and Creditor with Equal Power

There is an assumption in the adversarial systatptrties are of equal power, in terms of
knowledge and confidence in engaging in the legstesn. This is clearly not the case when
it comes to a debtor against a barrister. The ghotld take this into account, but instead,
conducts hearings in such a way that further digathges the debtor.

Enforcement Applications as Administrative in Nature

Applications for enforcement of judgment proceediage conducted in a more
administrative manner than any other matter ircthet except, perhaps, for entering
judgment in default of defence. Treating thesétengas administrative, rather than
exercising the court's power according to usuaggpies, reduces the likelihood that
procedural justice will be observed.

This approach to enforcement applications may $tem the above court attitudes to
debtors.



CHANGING THE COURT

Proper Administration of Justice

The court should aim to ensure the proper admatistr of justice. It has a duty to
implement the principle that has developed withiiglish and Australian common law and
equity. The more obvious requirement are thos®atiral justice, but there should also be a
recognition that the process at its core is a jabliane not an administrative ofie.

Procedural Rigour

The court must be conscious that its practicesldpvieom the basic principles of
administration of justice. The court must be r@mo in its analysis of its own activities as
opposed to allowing practices to develop whichracged in the achievement of
administrative efficiency rather than the propemadstration of justice.

Changing Court Culture

An important part of this project has been to idgrhe specific issues the court should look
to when it considers change.

The project worker established a relationship betwamself and the court hierarchy, both
administrative and judicial. We have formed thewwirom this that change in court culture

in relation to the treatment of debtors is possiiideed desired, by management of the court
who have recognised problems in the enforcemengrsys

These relationships especially the one establishigdthe most senior Magistrate who deals
with such matters, have allowed us to target a murabspecific practices, which | will
discuss below.

No change in practice of the court will produce dlesired long term effect if it is not based
on change in the court perception of the debtor.

The court culture must change, but the court likesihmulti-person entities working within a
corporate or public service model, is bureaucratic.

As in most large organisations court staff takesdoem management.

Change then would come initially from the top. Whone might expect a high level of
resistance, if the court had a specific set offmaguidelines to follow by all court staff then
those changes become “learned behaviour”, and ehtéwegelationship between the court
and the debtor.

* The issue as to whether the Magistrates Courtudi¢jal” in the strict sense is a complex one. The
Magistrates Court does not have a historical &t cut jurisdiction, instead gaining its poweystatute.
However this difference should not impact orcdaduct since it is exercising judicial power.ahy case
for convenience sake | will refer to the Magistea€Court as a judicial institution. | will theredo
distinguish the “judicial” from the “administra¥.



CHANGES TO COURT PRACTICES ACHIEVED

The following is a list of matters that have beartly or fully addressed:

1.

In relation to thdudgment Debt Recovery Act(*JDRA”) matters the court co-
ordinator no longer refers debtors to mercantilendsgy instead referring them as is
proper to the court which has summonsed them.

The court has instituted a call-over of all JIDRAt@is at 10:00 am. where a
Magistrates explains to debtors the options they hane of which is to seek advice
from the project worker. This legitimises the warkn the debtor's view, and allows
the debtor to engage the court more confidently.

In relation to matters under section 17 of th&A about half of the debtors advised
by the project worker insist on being examinedh®/dourt. This has resulted in
100% of those persons examined having the instdloreier against them cancelled.
This has saved debtors further repeated visitsg@ourt, as well as substantial
amounts in legal costs being avoided.

The worker has been able to help the court ®denits awards of legal costs against
debtors. Previous to the project, especially iRAxapplications, cost orders against
debtors were given almost automatically (becausg we made by consent by debtors
with no information about what was proper).

The court now examines in some depth costs aplitain circumstances where the
instalment order has been cancelled. Previouskastno uncommon to see legal
costs adding up to 200 or 300% of the judgmenhefiidgment debt. The imposition
of costs became a barrier in themselves to theodehlying off the debt.

There is much less casual accommodation oftordrepresentatives by the court.
For example, the practice of allowing mercantilerdty counsel in relation to JDRA
matters to make debtors who are unwilling to eotgrsent agreements wait for hours
to be dealt with by the court has now been amekdr&hough not eliminated).

The current practice is to allow some lee-way tonsel, but to call creditor's counsel
back to court if a debtor wishes to be examined Magistrates (as is proper ad as is
the clear intention of the JDRA).

In general the court has taken back some conteal ine conduct of applications.
This has served to balance the “scales” a liti tlhe general thrust of practice in the
court requires some further improvements to ensun®re even contest, such as
representation of debtors, or more control of tlaéten by the court.

The provision of advice both on legal matterstadtegy by the project worker, as
well as information relating to proper referral lgasme a long way to ending the sense
that many debtors have that they are alone aghi@smachinery” of the court.



This feeling of isolation has led many debtors wkmdecisions that are seriously
prejudicial to their legal position. The mere mmese of a worker, especially one who
can explain to them exactly what will happen analike to put their previous
experience in a procedural context helps debtossmmse the rights they have -
rights which have been until now ore honoured enlileach than in the observance.

The impact of the heightened awareness thahsucoer advocate is operating in the
court has been that the court has been requirexamine some of its hereto
automatic practices. The change can be seen totiduct of most court staff. It has
extended to proper signage in the court so thabdeknow where they should be -
this is an important practical reform.

The involvement that consumer advocates sufinascial counsellors have with
debtors who have applications against them hasgeltanAlso these financial
counsellors have sought the assistance of locahreorty legal services which has
increased the access of debtors to advice and ady.od he court has therefore had to
deal with more advocates and seems more consdi@avocate's presence in the
court.

Previous to this project it has been difficolt people from the consumer sector to
access public information from the court. Fronoaifion of blanket
incomprehension when faced with requests for in&drom, the court (including
senior administrative management) are now moreeptitde to discourse about the
public policy argument for increasing and improvaggess to court records.



COURT PRACTICES STILL IN NEED OF REFORM

In relation to applications under section 1Thef JDRA, there are still a number of
practices which have not been addressed. Thelsel@c

. the reluctance of the court to look behind mattieas are adjourned without
the debtor being present. When a Magistratesasékswhere a number of
adjournments, and sometimes a number of warrardpehension, have
been granted, alarm bells should rings and thet etwauld be more active in
requiring the creditor's counsel to explain why¢beaduct of the matter has
taken so long.

. while access to the Magistrates for those debttxswish to be examined has
improved, debtors are still in many cases being@skthey wish to see the
mercantile agent's representatives even when they tlearly said they do not
wish to speak to them.

While it is not improper for the court to do thigbtors who are in stressful
situations take cues from figures in authority, afetn Magistrates suggest
they should talk to these agents, debtors takeathan indication of the courts
preference in dealing with the matter.

It would be preferable from our point of view ifuad staff simply gave debtors
their options and refrained from expressing a \@awto what is the best
course. Debtors unfamiliar with courts cannot soitta suggestion from a
recommendation. This disempowers then and makesri likely they will
allow themselves to be pressured by mercantiletageto making agreements
that are not in their interest.

. the court is still giving creditor's representasiteo much control over the
conduct of applications. While this has improvearkedly during the period
of the project, these changes have mostly relatedmpliance with the law or
with more formal matters of administration of justi

The problem is that the court in its practice gfiles a wealth of cues to
debtors as to whose convenience the court is nameecned with. This has a
direct impact on the experience of the debtor. diet should make every
effort to treat debtors and creditor's represergatin the same way, and this
goes beyond the formal requirements.

The conduct of Attachment of Earnings hearingstrbe addressed. Currently the
conduct of the application proceeds on the papéhout any real enquiry as to the
appropriateness of the order.

If the debtor is present they are given only aypefory chance to put matters before
the court. They are often treated in a perfuncteay which disempowers them.



On the whole the convenience of creditor's couissetivileged over the debtor. We
have seen incidents where debtors are presentidthzd do not know the application
relating to them as proceeding because the regisisanot bothered to call out the
name of the parties.

We have spoken above about the practice of reggstiedaying matters at the
convenience of counsel - occasionally even wandextound the court looking for
them.

If proceedings before a Magistrate can be probliemiien those before a registrar
are even more problematic for unrepresented debiiocs these applications proceed
largely on the papers with creditor's counselrgttiext to the registrar. It is also
clear that the registrar is rather more comfortabth court users than with debtors.

Debtors feel alienated and powerless unless thstragmakes an effort to draw them
actively into the proceeding. Regretfully thisast occurring.

There is a need for a regular form to discusgptiocedures in use in the court in
relation to debt enforcement matters and the nageéssnsure that those procedures
comply with the law and requirements of naturatiggs Such a forum must include
debtor representatives who are familiar with cpuaictices, as well as Magistrates,
court staff and credit representatives.



CHANGE AT THE LEVEL OF GOVERNMENT

On a broader, governmental level there have bermdber of inquiries in the last year into
various aspects of the enforcement of debt (seergig A). Credit Helpline, though the
auspices of this project have made submissiortsetanguiries, helping to focus on specific
problems and identifying our concerns.

Legislative and regulatory change can alter the avagrganisation looks at both its social
role and its function.

Recent inquiries mentioned above (see Appendixive gome indication there is a
recognition of a need to move towards reform. Havgeat the time of writing this report it

is not clear that any proposals in this regardéiekind that our organisation would consider
positive.

What may emerge is that the project may have sdieet ®n the feed-back given to the
government by the court, in terms of needed reforAsthere currently appears to be a
reform agenda this represents an opportunity te pakt in setting policy by concerns raised
with the court.

A key part of the project has been achieving pcattbutcomes when problems of practice
have been observed by the worker, who has attecwletithree days a week.



AGENTS FOR CHANGE

The legacy of this project is in a real sense diyed work in the manner in which we have
been able to encourage court management to corbel&gsues we have raised, and to make
clear changes to court procedures.

But such change is an incremental process, so itharaeed for the consumer support sector
to continue to bring the court's attention onggingblems and concerns.

This project has also lead to an increased awaseamaeng financial counsellors (as the
“front line troops”) but also the consumer sups@ttor as a whole, of the need to change
practices, and to challenge the court to changattitsides.

The project worker has had close contact with geaof financial counsellors, as well as
peak bodies associated with them ( see AppendixAB)tucial part of this has been to alert
counsellors to the failure of court officials tohade to the relevant rules and regulations that
set procedurg. In doing this we have encouraged financial collmseto increase the
pressure on the court for accountability.

This in turn requires court officials to considee tsocial role they play.
Financial counsellors in general, and the peak Badgncial and Consumer Rights Council

in particular, have become more active in pushargdform and we believe this will
continue.

® The most important being the Magistrates Courtl@racedure Rules 1989, and specific legislatiamsu
as the Judgment Debt Recovery Act 1984.



WHERE TO NOW?

In addition to advising at court and working to mha court procedures, we have either
initiated a number of other projects to addressgbeed in this report, or have suggested to
other groups that they might consider whether ttoayyd make a contribution.

Below are a list of initiatives and projects whente already underway or are the subject of
funding proposals, which relate to this projeche¥ represent the consolidation and
continuation of the project.

Need to Ensure a “Duty Solicitor” for Debt RecoveryMatter in the Magistrates Court

The consumer support sector as a whole, and ComsCiredit Legal Service (CCLS) in
particular in concerned that some of the gains niigdbe current project will be list if there
is not some continuing presence in the court.

While it is our view that many of the practicalaghs achieved during the project will stay
because they are often the subject of practicesivathin the court, we recognise that the
representatives of credit providers have modifredrtbehaviour because of the presence of
the project worker in the court - and this may @dewhen he is no longer present.

As well as this number of the reforms will only Wwdo their maximum effect if they are
closely monitored.

For these reasons, and for the reasons of contmefi@dn, it would be desirable for an
ongoing presence of a legal advisor/advocate ircolet.

CCLS and Credit Helpline have recently discussedrteed with the Director of Victoria
Legal Aid.

Mail-Out Project - Financial and Consumer Rights Cauncil and Victoria Legal Aid

Early in the project the worker observed a fundaadgmroblem - 95% of debtors do not
attend court to take part in the enforcement appba.

The worker identified a range of reasons for thig,the central reason was identified as a
feeling of powerless among debtors and a senséhiiia was no point in attending court
because they (the debtor) could have no impadi@process.

We suspect that this is largely because of the ddeldequate knowledge about civil
procedures.

It became obvious that any project that soughtitiress the issue or powerlessness, and the
need to provide information to debtors, was gombe of limited effect if 98% of its target
group was unreachable.

The worker over a period of time developed a nunatbstrategies that partly addressed this
problem but a broader solution needed to be deedlop



After experiencing difficulty in obtaining the nessary data, the worker finally developed a
strategy that had the potential to address thisleno.

Co-operation with Financial and Consumer Rightsr@dFCRC) resulted in Victoria Legal
Aid underwriting the costs of implementation ofstimew project which involved the
purchasing of a subscription of a commercial gazasttich have information on all
judgments entered in the Magistrates Court.

A model was developed to identify and target debitoost vulnerable to enforcement
applications by major credit providers, and infotimia has begun to go out. As well as this a
statistical and data model has been developedamwtaw to generating information for
further projects and as data for submissions ouired, reforms.

This mail-out will operate for a least a one yeanqd.
Data Analysis Project - Financial and Consumer Rigts Council

As a flow on from the above project Financial armh€umer Rights Council have submitted
a proposal for funding of a comprehensive projeadlect data from the Magistrates Court,
ITSA and the Sheriff to establish the patternsedftdecovery actions in Victoria.

It is expected that the result of this project wWiéimonstrate the enormous costs to debtors of
the current system, its inefficiency for all pastiand the substantial amount of court
resources it uses up.

It is expected that the project will identify theaptices of specific credit providers, in order to
assess the information needs of debtors.

One of the aims of the project is to identify espicvulnerable debtors of the king spoken
of in the body of this report, ie. debtors who haveceedings against them which are
dragged out over a long period of time and whicultan substantial costs orders against the
debtor.

IT is also expected to show who benefits most ftbencurrent system of debt recovery and it
is unlikely that this is found to be debtors.

This is an important project because it is expetdigutoduce the hard data to support many
of the suppositions of the current project. Thauailability has been a frustration for the
project worker but also serious public policy ingglions because calls for reform are
difficult to make without proper statistical infoation.

While the energy for reform in the consumer suppedtor is important, in the long term
legislative reform is needed to fundamentally cleatig debt recovery system. Qualitative
research is therefore required to support polioppsals and submissions.

Part of the project is to encourage debtors whaambrinancial counsellors because of the
mail-out project to take part in this project tdlga specific information about conduct of
proceedings.

Projects two and three are linked conceptuallyat they both seek to address the cause of



the debtors problems rather than the symptomsy $éek to identify the needs debtors have,
as well the means by which debtors can be givemnmdtion before or at the start of their
involvement with the enforcement system.

FCRC Debt Recovery Working Group
The current projects worker has been supportedesulrced by financial counsellors, under
the auspices of the debt recovery working grouthefFCRC. This group has acted as a

means of integrating the project with the broadegrscmer support sector.

It has also acted as a co-ordinating group forvdr@us proposals that have been generated
from the current project.



CONCLUSION

This project has shown that in the absence of ashlicitor or vigilant review by legal
services and financial counsellors, the court llasvad the administration of debt
enforcement matters to be conducted contrary tbétier and the spirit of the Judgment
Debt Recovery Act.

“The essence of the JDRA reforms was that beforerder to remove fear of imprisonment
for the inability to pay and to concentrate the anirfi the court on the need to examine the
capacity of the debtor to pay”.

In our view the proposals for a duty solicitor anfbrum of relevant parties will ensure the
necessary scrutiny of the court. The other prdsoag#él increase the likelihood that debtors
themselves will be made aware of their rights wagpearing in these matters.



APPENDIX A

Enforcement Application Statistics

I've taken as sample months September and Novel8B&rto provide a snap shot of debt
recovery applications in the Melbourne Magistraesirt.

Note: The worker was present in court on those daywhen debtors were most likely to
attend (because of bail etc) therefore these figuseare skewed. The actual proportion of
appearances to total applications in aggregate wadibe more like 1:45.

September 1998
APPLICATIONS TO COURT
Creditor Application Quantity
NAB JDRA section 17 68
CBA Attachment of earning 29
MISCELL Attachment of earning 11
AGC Attachment of earning 3
AVCO Attachment of earning
113
CBA - Commonwealth Bank of Australia
NAB - National Australia Bank
ADVICE GIVEN
Client Application Creditor
13 JDRA Section 17 NAB
12 Attachment of earning CBA/AGC

September saw proportionally more applicationsaftachment of earnings, and a high
proportion of debtors making appearance to apphisatumbers (around 20% versus the
usual 2% ie. 1:45).

November 1998



APPLICATIONS TO COURT

Creditor Application Quantity
NAB JDRA section 17 70
CBA Attachment of earning 17
AGC Attachment of earning 3
AVCO Attachment of earning 1
Ford Credit Various 2
Other Various 6

99

ADVICE GIVEN

Total clients 16
Matter Quantity
JDRA Section 17 13

Attachment of earnings 3



PROJECT STATISTICS

Total Applications - An Estimate

As a very general estimate there are around 30@nfent applications of the type discussed
per day in the Melbourne Magistrates Court. Asdbwrt sit around 250 days a year the
Melbourne court alone possibly has around 8,000reament applications per year.
Suburban court might also have significant numbers.

As we have said above unfortunately enforcemembigiven sufficient attention to
apparently justify the collection of this kind cditd in usable and publicly available form.

CLIENTS SEEN - PROJECT AGGREGATE

JDRA section 17 125*
Attachment of earnings 43
Other 6
Clients 174 (total¥*
* All but a handful of these applications were lghtiby a major bank.

** Note that for a number of months of the year toeirt had much fewer enforcement
applications as these applications are dominateddygr credit providers who tend to
bunch applications. The court is also closed fosihof January. Further the worker
was only in court three days per week althoughetivesre the identified busy
(enforcement application) days. The worker didgieé advice to all debtors who
attended (ie. some did not want advice). The aetiendance figure for these three
days was somewhere around 200.

This does not affect the ratio or attendance tdiegdmpon significantly.

Note that some creditors are able to achieve aeaappce (versus application numbers) ratio
of 1:5 or 20%.

One of the means for this is a summons in resgemrtain defaults, another is a warrant of
apprehension. More informal mechanisms may algsi.ex

The question is raised as to why some providenms $edake steps to actually have the debtor
in court available to them, while other seem hdjgpyroceedings to go ahead with the
debtor absent. It seems clear that on a commdrasas the extra expenditure to ensure the
debtor is present is perceived to be money welttsige it produces a benefit for the creditor.

APPENDIX B



Non-Court Activities
Submissions

Submission to the review of the system of Civiltiigsadministration, carried out for
the Department of Justice and the Attorney-GenbyaRichard Wright et. al.

Submission to the review of the Judgment Debt Rexgosct 1984, carried out by
Robert White, of Cleland White Solicitors, for tBepartment of Justice (joint
submissions with Consumer Credit Legal Servicetaad-inancial and Consumer
Rights Council.

Various submission to the Chief Magistrate of Vieaelating to specific practices in
the court. A number of these submissions resutt&tactice Notes being issued by
the Chief Magistrate to Magistrates and court adstritors.

Training Delivered

Speech at Eastern Regional Financial Counselloegingdealing with strategies for
financial counsellors when in the court with cler@ May 1999.

Training at professional development day for finahcounsellors run by Financial
and Consumer Rights Council (FCRC), to encouraggnfiial counsellors to be more
active in advocating for client with enforcementttees in the Magistrates Court. 16
June 1999.

On-going meetings with the Debt Recovery Working @, of the FCRC, to give
feedback to financial counsellors about their aioéis in dealing with clients with
Magistrates Court matters.

Media/Publication

Article in The Agenewspaper about the project and about the needffmm. March
1999.

Up-coming article in th€onsumer Rights Journalabout the findings of the project
and the need for reform. August 1999.

Various articles in th®evil's Advocate the newsletter from FCRC, that is
distributed to all financial counsellors statewidm,various matters of law, practice
and strategy relating to enforcement applications.
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