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How things are defined can be critical in shaping any debate. For many years, the community legal
centre movement has been using terminologies that have gradually been co-opted and re-defined by
government.1' However, to promote discussion it is important to ensure that people are speaking the
same language, which is why this report includes a section on definitions.

Community Legal Centres: Independently operated, not-for-profit community organisations that
provide legal and related services to the public, focussing on disadvantaged people and those with
special needs.

Community Legal Education: Providing information and education to the community, individually or
in groups, concerning the law and legal processes and their place in society. The community may be
defined geographically, by issue or by specific need. CLE helps communities understand and critically
assess how the legal system affects them and helps them use it more effectively.2

Early Intervention: Early Intervention is defined in the National Partnership Agreement as legal
services provided by Legal Aid Commissions to help people resolve their legal problems before they
escalates. This includes providing legal advice, minor assistance and advocacy other than that
provided under a grant of legal assistance.

Early intervention, as it is used in this report, applies more broadly than that which has been defined
in the NPA and some other government documents such as the ‘Strategic Framework on Access to
Justice in the Federal Civil Justice.’

In this report 'early intervention' is defined more broadly. We seek to reclaim the language that sees it
within the broader context of interventions. It is defined as any intervention that resolves or prevents a
person’s problems from emerging or escalating. This may involve the option of going to a court or a
tribunal to ensure the protection or adherence of the person’s rights. However, the term is commonly
used by government to imply an action that reduces people's use of the court system. This report
maintains that early intervention operates more broadly than this.

1 D Watson, Watson's Dictionary of Weasel Words, Knopf Australia, (Sydney, 2004).

2 CLEWS Working Group, Guidelines for the Management of Community Legal Education (National Association
of Community Legal Centres, 2009), see
http://www.naclc.org.au/cb_pages/files/13%20National%20CLE%20Guidelines%20%280¢ct%202009%29%282%
29.pdf.

3 See Attorney-General’s ‘Strategic Framework on Access to Justice in the Federal Civil Justice System’,
<http://ag.gov.au/a2>
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One of the fundamental tenets of a liberal democracy is the
right of people to seek redress or have their rights protected
through the rule of law. It may sometimes be appropriate for
a matter to be resolved through alternative dispute resolution,
diverting matters from the expensive and time-consuming
court process - but not always.

One of the fundamental tenets of a
liberal democracy is the right of
people to seek redress or have their
rights protected through the rule of

law.
a In fact, diverting the disadvantaged and poor from the courts

can risk the courts and tribunals becoming a forum for repeat
players and those corporations and government that have the resources to use them. It is the
experience of Consumer Action that often corporations will use the courts to target unsuspecting and
uninformed consumers to their detriment. Often the defendants are not represented at all (see the
debt collection and bulk debt campaign examples below). If those who are poor or disadvantaged are
being tracked out of the courts when there is a right to establish a precedent or stop poor and
unlawful practices and seek a remedy this is a poor outcome
for the community. Therefore, in some cases assisting a
person in taking or defending their matter in court can be
necessary and can provide a court/tribunal made precedent
which deters or makes unlawful certain acts. In this way, it
can be early intervention as it deters certain conduct from re-
occurring which the court/tribunal has condemned.

In fact, diverting the
disadvantaged and poor from the
courts can risk the courts and
tribunals becoming a forum for
repeat players and those
corporations and government that
have the resources to use them. It
is the experience of Consumer

This broader concept of early intervention means that rather
than keeping people out of the courts, such intervention may
enable them to actually go to the courts and tribunals

because they have a right to that protection. In some cases,
early intervention has meant that a client has been able to
resolve their problem through the court or tribunal process,
while in other cases early intervention has meant they have

Action that often corporations will
use the courts to target
unsuspecting and uninformed
consumers to their detriment.

been able to avoid it,

. X ) ) if it was not warranted or wise.
The benefits of early intervention

are not limited to one-to-one case
work. In some instances, as the
campaign examples in Part Four
will illustrate, it can prevent others
from having to go through the
same problem, if it resolves a
matter so that the law or its
administration is changed to
prevent poor practise. This helps
put an end to the 'revolving door".

The benefits of early intervention are not limited to one-to-one
case work. In some instances, as the campaign examples in
Part Four will illustrate, it can prevent others from having to go
through the same problem, if it resolves a matter so that the
law or its administration is changed to prevent poor practise.
This helps put an end to the 'revolving door'. Early intervention
may involve giving advice, information sharing, community
legal education, community development, law or policy-reform
case work and public-interest case work - or a combination of
all of these and more.

Holistic Service: A service that looks at the client as a whole
to assist with their legal and non-legal issues, well-being and
empowerment. The service is tailored to assist the person with their specific issues in connection,
rather than in a fragmented or piecemeal way which ignores their circumstances or other factors that
may be affecting their lives. It may also involve working with legal and non-legal agencies and other
people whose rights are being affected. (See example of the 'Do Not Knock' campaign).

Legal assistance services: In the National Partnership Agreement this is defined as legal services
provided by Legal Aid Commissions, community legal centres, Aboriginal and Torres Strait Islander
Legal Services and Family Violence Prevention Services.
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National Partnership Agreement on Legal Assistance Services: An agreement signed by the
Commonwealth and each state and territory government for the funding Legal Aid Commissions, and
which came into effect on 1 July 2010.

Prevention: Preventative legal services are defined in the National Partnership Agreement as legal
services provided by Legal Aid Commissions that inform and build individual and community
resilience through community legal education, legal information and referral. A broader definition of
prevention would include legal aid services and other relevant non-legal services that assist and might
work in tandem so that people can resolve their legal problem before it escalates. This can occur
through a combination of referral, information, community legal education or community development,
legal advice, campaigning, policy and law reform, representation, minor assistance and advocacy.

Impact: This is Consumer Action Law Centre and Footscray Community Legal Centres’ preferred
term instead of 'successful outcome’, but it may have a similar meaning. Impact occurs when the
intervention/s by the service results in a change that improves the situation or understanding.

5 | © Liz Curran, March 2013 | LEGAL WORKSHOP, ANU COLLEGE OF LAW | ISBN 978-0-9804788-7-7
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Background

This report is a joint project of the Consumer Action Law Centre (Consumer Action) and the Footscray
Community Legal Centre (FCLC), who have asked Dr Curran of the Australian National University to
draft a report which examines an approach to solving legal problems which is strategic. An earlier
draft version of this report (Version One) was sent to Allen's Consulting to inform the review being
commissioned by the Attorney General's Department into Legal Assistance Services which is being
conducted by Allen's Consulting. The emphasis of the earlier draft was different to this Version Two
Report as it was tailored for the Review and examined issues of measurement and evaluation. This
Version Two Report has been tailored to suit the needs of others in the community legal centres, and
more broadly, in the hope that this will promote further dialogue and discussion around ways of
solving clients’ legal problems which can work to address and improve systemic issues that create
such problems.

Aims of the Report

This report aims to share with the community legal centre sector and the community more broadly,
the ways that the two centres integrate casework and broader advocacy work.

This report builds on the work of Nicole Rich who with the assistance of a Victorian Law Foundation
Fellowship provided some international contexts, research and discussion.” This report takes her
study further by examining her work in the context of two community legal centres’ work. One centre
is a specialist legal centre and the other is a generalist
) ) community legal centre. The report will set out a rationale for
This Report seeks to share ways in why the two centres approach work in this way.
which processes within centres can
encourage and be open to
innovative and opportunistic ways
of bringing about change for

One of the problems with required funder reporting in the legal
services sector is that it has often been limited to listing the
number of 'informations’ or referrals, case work,
representation, law reform or community legal education

community that moves beyond matters handled by the service. Such an approach ignores the
discreet activities. It demonstrates  yeality, namely that people’s problems do not come in silos or
that through strategic and in neat pigeon holes that are limited to these discreet activities.
integrated approaches which Consumer Action and FCLC’s purpose in producing this report
amalgamate and develop multi- is to illustrate that such an approach, whilst meeting funder
pronged strategies (at the same targets, may not be the best use of resources for community

legal centres and may not lead to any lasting changes in the
lives of a client nor for others in the community who are
experiencing a similar problem to the client.

time or at pertinent times in a
continuum) momentum can be
gained and collaboration can be

harnessed to drive change. This This Report seeks to share ways in which processes within
change can operate not just for an centres can encourage and be open to innovative and
individual but can benefit others in ~ OPportunistic ways of bringing about change for community
' that moves beyond discreet activities. It demonstrates that

the community who experience the ) i i
through strategic and integrated approaches which

problems that are identified.

* N Rich, 'Reclaiming Community Legal Centres: Maximising our potential so we can help our clients realise
theirs', Victoria Law Foundation Community Legal Centre Fellowship Final Report, April 2009.
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amalgamate and develop multi-pronged strategies (at the same time or at pertinent times in a
continuum) momentum can be gained and collaboration can be harnessed to drive change. This
change can operate not just for an individual but can benefit others in the community who experience
the problems that are identified.

This report illustrates the importance of going beyond an individual approach to casework to benefit
individuals, groups and the broader community. It argues that a strategic approach to problem solving
can better ensure that a service is effective, efficient and targeted, with a broader and long lasting
impact or as government says - a “successful outcome”. It also proposes that community legal
centres should be given more support to encourage and foster an environment where strategic
thought and planning about service mix approaches are used to make the service more outcome-
focused. This would lead to service being more effective and mindful of what interventions are needed
to achieve the best outcomes rather than merely providing case work, information and referral in
isolation from a broader strategy that improves clients’ lives.

The fact that people’s legal problems do not fit conveniently into silos has been the subject of now
plentiful and significant Australian and International research over the past decade.’ It makes sense

° A Buck, N Balmer and P Pleasence, ‘Social Exclusion and Civil Law: Experience of Civil Justice Problems
among Vulnerable Groups’, Journal of Social Policy and Administration vol. 39, no.3 (2005), 302, 318-20; R
Moorhead, M Sefton and G F Douglas, ‘The Advice Needs of Lone-parents’, Family Law , vol. 34 (2004), 667; A
Buck, P Pleasence, N Balmer, A O’'Grady and H Genn, ‘Lone-parents and Civil Law: An Experience of Problems
and Advice-seeking Behaviour’, Journal of Social Policy and Administration vol. 38, no. 3 (2004), 253-69; S
Ellison, L Schetzer, J Mullins, J Perry and K Wong, Access to Justice and Legal Needs: The Legal Needs of
Older People (Sydney: New South Wales Law and Justice Foundation, 2004),
http://www.lawfoundation.net.au/report/older; C Coumarelos, Z Wei and A Zhou, Justice Made to Measure: New
South Wales Legal Needs Survey in Disadvantaged Areas (Sydney: New South Wales Law and Justice
Foundation, 2006), http://www.lawfoundation.net au/report/survey2006; M Karras, E McCarron, A Gray and S
Ardasinkski, On the Edge of Justice: the Legal Needs of People with a Mental lliness in New South Wales
(Sydney: New South Wales Law and Justice Foundation, 2006); S Forell, E McCarron and L Schetzer, No Home,
No Justice? The Legal Needs of Homeless People in New South Wales (Sydney: New South Wales Law and
Justice Foundation, 2005); New South Wales Law and Justice Foundation, New South Wales Law and Justice
Foundation, ‘Access to Justice and Legal Needs, Stage 1, Public Consultations’, 2003 and New South Wales
Law and Justice Foundation, ‘Qualitative Legal Needs Survey: Bega Valley (Pilot)’, New South Wales Law and
Justice Foundation 2003, see https://www.lawfoundation.net.au/publications; P Pleasence, N J Balmer, A Buck.
A O’Grady and H Genn, ‘Multiple Justiciable Problems: Common Clusters and their Social and Demographic
Indicators’, Journal of Empirical Legal Studies vol. 1, no. 2 ,2004, 301-29; L Curran, Ensuring Justice and
Enhancing Human Rights: A Report on Improving Legal Aid Service Delivery to Reach Vulnerable and
Disadvantaged People, (Melbourne: La Trobe University and Victoria Law Foundation, 2007), 4; A Buck, P
Pleasence and N J Balmer, ‘Education Implications from the English and Welsh Civil and Social Justice Survey’,
Annexe to the PLEAS Taskforce Report (London: PLEAS Taskforce, 2007); A Buck and L Curran, ‘Delivery of
Advice to Marginalised and Vulnerable People: the Need for Innovative Approaches’, Public Space: The Journal
of Law and Social Justice vol. 3, art. 7 (2009), 1-29; M Smith and A Patel, ‘Using Monitoring Data: Examining
Community Legal Advice Centres Delivery’, Legal Services Commission, London, June 2010; L Curran, “Il can
now see there’s light at the end of the tunnel’, Legal Aid ACT: Demonstrating and Ensuring Quality Service to
Clients”, Legal Aid ACT, (Canberra, 2012); L Curran, 'Literature Review- A Literature review examining the
literature on how to measure the 'successful outcomes': quality, effectiveness and efficiency of legal assistance
services', February 2012, Attorney General's Department (Canberra, 2011)
http://www.ag.gov.au/LegalSystem/Legalaid/Documents/Literature%20review%200f%20legal%20assistance %20
by%20Dr%20Liz%20Curran.pdf (accessed 30 January 2013); C Coumarelos, D MacCourt, J People, H.M.
McDonald, Z Wei, R Iriana and S Ramsey, 'Access to Justice and Legal Needs: Legal Australia Wide Survey
Legal need in Australia, Law and Justice Foundation of New South Wales, (Sydney, August 2012).
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therefore that a number of integrated approaches rather than a one size fits all advice or referral might
need to be contemplated.

The fact that people’s legal problems do not fit conveniently into silos has
been the subject of now plentiful and significant Australian and
International research over the past decade. It makes sense therefore

that a number of integrated approaches rather than a one size fits all
advice orv referral mioht need to he contemnlated

This report provides real-life examples of how strategic approaches have resulted in real changes,
going beyond the immediate client's problem and reforming the system to prevent further cases, raise
community awareness and empower community members to take action or improving the
administration of codes of conduct and regulation to better protect citizen’s rights.

...Strategic approaches have resulted in real changes, going beyond the
immediate client's problem and reforming the system to prevent further
cases, raise community awareness and empower community members to
take action or improving the administration of codes of conduct and
regulation to better protect citizen’s rights.

This is not to devalue or downgrade the importance of individually tailored legal service delivery. This
is necessary, for example, when the State is prosecuting an alleged defendant who is entitled to due
process and the rule of law and individual representation. This is a critical feature in any liberal
democracy. Rather, this report argues that in many instances, more can be achieved by taking a
strategic approach.

Part Two explains why a strategic approach is desirable. Part Three specifically examines the internal
processes of the two centres that make a strategic approach possible. Part Four of the report
examines seven campaign examples which illustrate how the strategic approach to client problem
solving has been utilised by the two different centres, often in collaboration with other agencies.

Part Five provides some considerations for centres including tips and ways to implement or enhance
a strategic approach so as to achieve positive outcomes by minimising the revolving door of problems
through making systemic, regulatory, legislative and administrative change.

8 | © Liz Curran, March 2013 | LEGAL WORKSHOP, ANU COLLEGE OF LAW | ISBN 978-0-9804788-7-7



Australian
Q » National
University

What are community legal centres and how do they differ from others who deliver
legal services?

Community Legal Centres are independently operating not-for-profit community organisations that
provide legal and related services to the public, focusing on the disadvantaged and people with
special needs.GThey are distinct from private lawyers whose main focus is as a business delivering
professional legal advice and representation for a fee. They are different from Legal Aid Commissions
which have a statutory mandate. Community legal centres whilst providing a professional legal
service have a community focus and are ideally informed by their local community or experiences of
the client group they aim to assist. For example, some community legal centres have advisory bodies
formed from the client groups they represent such as the

Homeless Person's Clinic in Melbourne.’

Due to the ways that community legal centres are structured Due to the ways that community

they are a critical but often under- acknowledged part of legal centres are structured they
participatory democracy in Australia. They engage in are a critical but often under-
advocacy that is broader than just legal advice, information acknowledged part of

and representation. Community legal centres, recognise the participatory democracy in
importance of addressing the underlying structural and Australia.

systemic issues that cause, contribute and prolong

disadvantage and undertake law reform and public policy advocacy.8 This is seen as fundamental to
their work. Case work is not regarded as the sole driver of community legal centres but rather as an
important way of informing work that addresses systemic issues and can actually prevent the
revolving door of multiple problems. By identifying these underlying problems and highlighting the
individual impacts on the ground, community legal centres seek to rectify them. Community legal
centres advocate for changes to laws and policies that impact disproportionately on disadvantaged
community members.

® http://www.naclc.org.au/
" http://www.pilch.org.au/hplcpolicy/
8http://www.pilch.org.au/hplcpolicy/
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About the Consumer Action Law Centre (Consumer Action)

The Consumer Action Law Centre is a nationally recognised, specialist community legal centre based
in Melbourne, Australia. It provides services to Victorian consumers. Consumer Action was formed in
2006 by the merger of the Consumer Law Centre Victoria and the Consumer Credit Legal Service.
The merger was supported by Victoria Legal Aid and Consumer Affairs Victoria, which had provided
funding to both centres.

The centre currently has almost 30 FTE positions. Services provided include legal advice (by
telephone and email), ongoing legal assistance, legal representation, telephone financial counselling
and training and advice to community workers. Consumer Action operates MoneyHelp, an email and
telephone financial counselling service providing free advice to Victorians experiencing financial
difficulty. This is nationally-recognised as the first point of telephone contact in Victoria for anyone
with financial counselling issues. Clients can be referred between the legal practice and financial
counselling service, and financial counsellors identify and report potential systemic issues faced by
their clients. Policy and campaign work is undertaken on a wide range of issues. Priority is given to
vulnerable and disadvantaged consumers both for legal assistance (through a triage process and
application of a "case intake" policy) and in the types of issues taken on for the centre's policy and
campaign work.

Consumer Action continued the approach of integrating casework and non-casework, which had been
adopted by the two former centres, and which Consumer Action regards as one of its strategic
strengths. Consumer Action believes that this requires more than simply doing casework, education,
policy and campaigning - it requires active integration of these elements. This is achieved by
Consumer Action in various ways, including internal processes that ensure that the broader impacts
of individual cases are identified, and through position descriptions that formalise the duty of legal and
financial counselling staff to identify and follow-up potential systemic issues.

Consumer Action’s main sources of funding are the CLSP program (Victoria Legal Aid and
Commonwealth Attorney General), and Consumer Affairs Victoria (CAV) to undertake policy,
campaign and media work.>  While some of the centre’s policy work is undertaken within its CLSP
funding, the additional resources provided by CAV enable the centre to focus on more systemic
issues, and undertake more in-depth policy and campaign work, including maintaining a high media
profile.

Consumer Action accepts funding from other sources for services or projects that fit within its strategic
plan.

® Consumer Affairs Victoria funding also covers services such as training of financial counsellors and the
provision of legal advice to community workers.
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About the Footscray Community Legal Service (FCLC)

FCLC is a generalist legal centre based in a low-income suburb in Melbourne. With a high population
of refugees and individuals from non-English speaking backgrounds it has had to develop ways to
effectively target those most in need.

With more demand for legal services than could be met by the legal centre, and requests for
assistance coming from the less disadvantaged residents, FCLC decided some years ago to target
particular groups in the community focussing on the types of legal problems that were experienced by
those groups. Establishing two recent programs, an African Clinic and the ‘Bring Your Bills Days’
increased the proportion of clients who fell within the FCLC’s target group (this is discussed in more
detail in Part Three).

11 | © Liz Curran, March 2013 | LEGAL WORKSHOP, ANU COLLEGE OF LAW | ISBN 978-0-9804788-7-7
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Why a Strategic Approach?

A strategic approach to problem solving helps address some of the challenges of providing an
efficient service. Firstly, who should the centres help? It's simple to suggest that this should be
whoever walks through the door, but if it is clear that there are other victims of a particular illegal
practice, can it be justified to focus public resources only on one person and ignore the pressing
problems of others with similar problems.

Some civil matters may involve a relatively small amount of money, in some cases less than the value
of the legal resources required to resolve the dispute. Resolving the dispute in a way that benefits
other individuals who have not sought assistance, or which prevents future exploitative behaviour, is
an efficient use of community legal centre resources.

The campaign examples on linked credit, particularly the Kleenmaid action, can highlight that whilst it
may be time, cost and resource-intensive to assist one couple being pursued by a finance company, if
assistance is given as a part of strategic litigation, community education and awareness-raising, then
this work can create a precedent to compensate other consumers, prevent poor practices and inform
other debtors. In these circumstances, the overall resources and efficiencies of taking the initial
action can be justified and far reaching. 10

Why is it important to link campaign work with casework?

Running cases often provides information about a particular issue that can help in the design of a
response. In some cases, it is necessary to examine contracts in detail and negotiate with other
parties before the actual problem is clarified. This was the case with the Taxi Driver Legal Service,
which was started because a number of CLCs, including FCLC, saw taxi drivers who were being
sued, and who often claimed that their insurance would not pay. It was only by running a number of
cases, perusing contracts, negotiating and issuing proceedings that the real issues came to light. The
problem lay with the operation of taxi clubs, the type of insurance they provided, and the fact that it
was actually the taxi clubs who were failing to indemnify their own members and drivers. "

Government has also now explicitly called for holistic approaches in the National Partnership
Agreement between the Commonwealth, States and Territories and Legal Assistance Services in
response to some of the international research. A holistic approach which calls upon relationships and
partnerships with other services or consumers to address systemic problems can be a way of
achieving this.

As many of the campaign examples in this report highlight,  As many of the campaign examples
outcomes often occur through joint actions with other in this report highlight, outcomes

agencies, whether these are other peak bodies or non—legal often occur through joint actions

services, Royal Commissions, law reform bodies or : .
regulators such as they ACCC or ASIC. Without such
relationships and holistic approaches, there would be fewer
impacts and fewer systemic changes. As this author noted in

with other agencies, whether these
are other peak bodies or non—legal
services...

"N Rich, 'Reclaiming Community Legal Centres: Maximising our potential so we can help our clients realise
theirs', Victoria Law Foundation Community Legal Centre Fellowship Final Report (Melbourne, April 2009) 62-68.

"' L O'Brien, In the driver’s seat, Federation of Community Legal Centres and Footscray Community Legal
Centre, http://www.footscrayclc.org.au/brochures-publications/
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2007, community legal centres have often identified and lobbied for changes to policies for decades.
However, by the time the change is made the credit is often taken by others. Given that community
legal centres are interested in making a difference, they have historically been more concerned about
effecting that change than trying to receive credit for their hard work. In the increasingly outcome-
orient%j funding regime, it may be time for community legal centres to stand up and start claiming this
credit.

The ‘Bring Your Bills’ campaign example, in Part Four, exemplifies how blending a number of
approaches, thinking strategically about who the key players might be and bringing them all together
in a room to deal with matters on the spot can have significantly better results that one-to one
individual case work which can also be resource intensive and more costly to the range of agencies
involved and more stressful for the clients. These activities are not simply a community education
“add on”, but ought be integral to the overall work of community legal centres if what they aim to do is
make a difference for their clients and at times, the community.

The early intervention campaign examples in Part Four of this report using Linked Credit, Debt
Collection, Bulk Debt Negotiation and ‘Bring Your Bills’ and MFW highlight how difficult it can be to
isolate actions or activities when they are taken within a broader strategy. These approaches often
integrate a range of actions to affect the whole outcome, resulting in multiple outcomes and impacts.
Different actions may be required at different times for different reasons to deal with changing
circumstances (for example, maximising ‘tipping points’). These can benefit the client and often the
broader community, which might also be harmed if the strategy is not adopted.

The campaign examples in Part Four demonstrate that the

When Change involves ]/noving work of Community Iegal centres involves constant monitoring

resistant legislators or companies, ~ ©f issues arising for their client group and ongoing law reform.

Some legislative and policy changes can be made but often

these do not go far enough and so ongoing campaigning is

needed to ensure reform. This takes time.”> When change
involves moving resistant legislators or companies, creating a shift in culture is not easy.14

creating a shift in culture is not
easv.

It takes time to have an impact, but also to develop a service that
has its head above the parapet and can identify opportunities for

reform. The case work for bushfires that informed the Royal It takes time to have an
Commission recommendations and the case work on taxi driver impact, but also to develop a
experiences that informed the Fel's Inquiry into the Taxi Industry  service that has its head above
are examples of where this can lead. Giving these inquiries the parapet and can identify
access to research and raw data from a community legal centre to opportunities for reform.

inform their deliberations is likely to have significant impacts that
would be easily missed in an evaluation not crafted to examine

2L Curran, ‘Making the Legal System More Responsive to Community: A Report on the Impact of Victorian
Community Legal Centre (CLC) Law Reform Initiatives’, La Trobe University and the Reichstein Foundation
(Melbourne May 2007).

'3 See also discussion on international literature on the challenges of measuring policy and law reform in L
Curran, 'Literature Review- A Literature review examining the literature on how to measure the 'successful
outcomes': quality, effectiveness and efficiency of legal assistance services', February 2012, Attorney General's
Department (Canberra, 2011)
http://www.ag.gov.au/LegalSystem/Legalaid/Documents/Literature%20review%200f%20legal%20assistance %20
by%20Dr%20Liz%20Curran.pdf (accessed 30 January 2013);

"L Curran, ‘Making the Legal System More Responsive to Community: A Report on the Impact of Victorian
Community Legal Centre (CLC) Law Reform Initiatives’, (La Trobe University and the Reichstein Foundation,
Melbourne, May 2007).
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integrated and strategic legal service delivery. This is critical if real change and solutions to legal
problems is to occur.

Consumer Action has had feedback that this process provides useful information to the regulators,
and enables them to do their work.

Delia Rickard, Deputy Chair of ACCC, formerly of ASIC states:

‘Community Legal Centres such as the Consumer Action Law Centre are a critical ingredient if
regulators like ASIC and the ACCC are to do our work well. Such services are often the first
place disadvantaged consumers go to with their problems. Consequently these centres are
frequently the first to identify emerging issues causing real detriment to vulnerable sectors of our
community. This is particularly the case where centres combine financial counselling and legal
services and integrate case work, research and policy development so that they can promote
long term reforms.

Centres such as Consumer Action that combine these skills are in a position to analyse their
cases, identify systemic conduct (such as poor practices by debt collectors or equity stripping by
fringe mortgage brokers) and present the necessary information to regulators, industry and
governments. Their work regularly results in regulators taking on major litigation (such as the
ACCC'’s current actions dealing with Door to Door sales in the energy sector) as well as real
changes to industry conduct and significant law reform. In short, such centres are essential part
of our consumer protection regime.’

This quote suggests that external agencies not only see the value of Consumer Action’s work but that
there is merit in an integrated, multi-pronged and strategic approach that can lead to regulators being
informed in matters that Consumer Action and potentially other community legal centres are well
placed to inform on.
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This section examines the ways in which Consumer Action and FCLC structure their work from
telephone advice (Consumer Action) face to face advice (FCLC) through to case work which informs
policy work, campaign work, advisory capabilities including intake policies, meetings, triage,
communication strategies and work with regulators in a planned and structured way that enables
conversations and dialogue which leads to strategy and innovation to have a broader impact on
identified trends than merely reacting or responding to the one off case.

Targeting

Both centres regard the targeting of services to individuals from particular groups as integral to a
strategic approach. In turn, the strategic work which develops from the casework is likely to benefit
individuals from those groups, who may not even have contact with the centres. Case intake criteria
should be based on the vision and strategic plan of the centre."

One tension for community legal centres is that as long as
demand exceeds resources, CLCs must make decisions about

the level of service (if any) which will be provided in defined ..as long as demand exceeds
circumstances. As Nicole Rich points out “if no express resources, CLCs must make
decisions are made about triage it occurs on the basis of decisions about the level of service
undesirable or irrational factors such as a waiting line”. ° (if any) which will be provided in

As well as determining the types of individuals who will be defined circumstances.

targeted, and the types of law the centres engage in, intake
decisions may also be based on whether the problem is part of a
systemic issue or not.

As well as determining the types of individuals who will be targeted, and the
types of law the centres engage in, intake decisions may also be based on
whether the problem is part of a systemic issue or not.

® paul R. Tremblay, ‘Acting “A Very Moral Type of God”: Triage Among Poor Clients’ (1999) 67 Fordham Law
Review, 2499.

'® N Rich, 'Reclaiming Community Legal Centres: Maximising our potential so we can help our clients realise
theirs', Victoria Law Foundation Community Legal Centre Fellowship Final Report, (Melbourne, April 2009) 59.
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Funding

Consumer Action has funding from CAV to undertake policy, campaign and media work'” in relation to
consumer issues. While some of the centre’s policy work is undertaken within its CLSP funding, the
additional resources provided by CAV enable the centre to focus on more systemic issues, and
undertake more in-depth policy and campaign work, including maintaining a high media profile.

Consumer Action integrates its casework, policy and campaign work because this approach achieves
the best outcomes, both for individual clients and the centre’s broader client group (disadvantaged
consumers).

Determining which cases to maximise impact and make a difference

Consumer Action focuses its resources on vulnerable and disadvantaged consumers by prioritising
these consumers for higher levels of legal assistance, and by prioritising issues which are more likely
to affect disadvantaged consumers. While any consumer can access the centre’s legal advice
service via telephone or email, the calls are triaged on the basis of the individual’s circumstances and
the type of problem. The telephone financial counselling service also identifies consumers who may
need legal assistance.

Both policy staff and legal staff contribute to decisions about which matters are taken on for legal
representation (rather than legal advice and assistance). These decisions are based on the
Consumer Action’s case-intake policy, which considers a range of factors, including the individual’s
circumstances (disadvantage and vulnerability), the impact of the case on the individual and whether
the circumstances of the case are likely to have an impact on a number of consumers or whether the
case may contribute to a current strategic response to an issue. If a less disadvantaged individual
has a problem that is likely to affect disadvantaged consumers, Consumer Action may offer to take on
the case if it is likely to contribute to a broader impact. If Consumer Action can only take on one or
two cases involving a particular issue, it may choose to act for an individual who is willing to publicise
their case, on the basis that this would increase the likelihood that the Centre’s resources would have
the greatest impact.

Structured opportunities for discussion about trends and matters with broader
implications

Identifying potential systemic issues starts as soon as advice is provided. Legal and financial
counselling staff are aware of the importance of reporting any particular issues that may arise from
advice calls, and can place particular cases on a list for consideration for legal representation. Staff
are also able to tick a box on the Consumer Action’s client database, indicating that a matter may
have broader implications. All flagged records are then examined regularly, and anonymous details
of the type of problem are sent in a batch to the relevant regulator — usually the Australian
Competition and Consumer Commission (ACCC), Australian Securities or Investments Commission
(ASIC) or Consumer Affairs Victoria (CAV).

While in all cases the client’s interests are paramount a broader approach may be discussed with the
client. This may include the use of media (which may, or may not, identify the individual), or whether
the client is prepared to give evidence to a regulator. In some cases, it is the individual client who
wants to “take a stand” and do publicity to “warn others”.

17 . . . . . I . .
Consumer Affairs Victoria funding also covers services such as training of financial counsellors and the
provision of legal advice to community workers.
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Considerations at this stage may include whether the issue will be publicised, whether there may be
consumers in a similar situation who Consumer Action may seek (for example by contacting financial
counsellors and other community legal centres), and whether there may be a way of undertaking legal
action which will benefit the individual and consumers broadly (for example, by issuing a number of

proceedings at the one time).

Structured Meeting for casework to inform policy - participatory democracy at work

As particular issues arise or continue to involve legal and policy staff, fortnightly strategy meetings are

held that focus on one or two current issues. These
meetings involve the specific legal and policy staff who are
working on the issue, as well as the staff member
responsible for media. This work all stems from and
informed by the experiences of members of the community
identified through Consumer Action's telephone advice,
case work and representation. These are consumers who
often do not have a voice, who are vulnerable to unfair
practices and who without support would not be able to
navigate the legal system and seek redress.

There is no uniform approach to issues, but a response is
planned based on a range of factors and assessment of
which approaches are likely to have an impact. Consumer
Action is always thinking about innovative approaches. For
example, the Do Not Knock campaign started with an
innovative approach to an ongoing problem.

The meetings may consider whether there is a pattern or
trend affecting others in the community, work to plan what
actions are needed to highlight the issue, rectify it or
advocate on the consumer/clients' behalf and reduce
potential further clients from being caught by the practice
being complained about. In this way, the broader advocacy
enables the experiences of community members to be
highlighted and pushes for improvements in a way that
befits and is a critical enactment of participatory
democracy. It keeps regulators informed of what is going
on the ground, it enables local members of parliament to

These meetings involve the specific
legal and policy staff who are
working on the issue, as well as
the staff member responsible for
media. This work all stems from
and informed by the experiences of
members of the community
identified through Consumer
Action's telephone advice, case
work and representation. These
are consumers who often do not
have a voice, who are vulnerable
to unfair practices and who
without support would not be able
to navigate the legal system and
seek redress.

There is no uniform approach to
issues, but a response is planned
based on a range of factors and
assessment of which approaches
are likely to have an impact.

be responsive and it means that community members’ treatment cannot be hidden or silenced as their

rights are advanced.

The meetings may consider whether there is a pattern or trend affecting others
in the community, work to plan what actions are needed to highlight the issue,
rectify it or advocate on the consumer/clients' behalf and reduce potential
further clients from being caught by the practice being complained about. In
this way, the broader advocacy enables the experiences of community members
to be highlighted and pushes for improvements in a way that befits and is a
critical enactment of participatory democracy. It keeps regulators informed of
what is going on the ground, it enables local members of parliament to be
responsive and it means that communitv members’ treatment cannot be hidden
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Decisions about issues that are priorities for the centre based on client experience

A small number of issues finally become a key policy focus for the centre. The issues chosen for
more in-depth work are based on a range of considerations, including the seriousness and breadth of
the problem, whether there are current opportunities for regulator action or law reform, and whether
other organisations are already working on the issue. The Centre is sometimes able to compliment
the work of others and in some cases a joint and collaborative approach is needed which also
reduces any duplication of services.

With a high population of refugees and individuals from non-

English speaking backgrounds FCLC as a generalist legal It had a choice - to either assist a
centre has had to develop ways to target those most in need number of people superficially
effectively. It was realised that a generalist centre could not (due to limited staff and resources)
'‘be all things to all people' and that to be effective and or to examine ways in which it
generate real change it needed to remain focussed on areas could assist those in real need.

that appeared pressing and where disadvantaged groups Thi 1d b G

were being specifically disadvantaged. It had a choice - to is would be done after
either assist a number of people superficially (due to limited
staff and resources) or to examine ways in which it could

examining which communities
need help as a priority because of

assist those in real need. This would be done after examining the implications in their lives of
which communities need help as a priority because of the poverty, exclusion and escalation
implications in their lives of poverty, exclusion and escalation of problems through obstacles to
of problems through obstacles to their receiving legal help. their receiving legal help.

Identifying need in the locality, given the limited resources of community legal
centres

With more demand for legal services than could be met by the legal centre, and requests for
assistance coming from the less disadvantaged residents, FCLC decided some years ago to target
particular groups in the community focussing on the types of legal problems that were experienced by
those groups. The Committee developed a policy for FCLC based on providing greater access to the
refugee and newly arrived communities to identify their most pressing legal problems. They did this by
establishing an African Clinic and promoting ‘Bring Your Bills Days’, which increased the proportion of
clients who fell within the target group.

...informed by legal needs research...

To this end, FCLC, informed by legal needs research (which suggests that legal services to people
likely to experience social exclusion and unlikely to be able to access legal help should be provided
where these people are likely to congregate or seek help for other issues)18 opened an African Legal
Clinic at a local settlement agency.

The success of these clinics, and the expertise developed in assisting newly arrived communities
helped FCLC to obtain significant project funding to expand its range of services.

L Curran, Ensuring Justice and Enhancing Human Rights: A Report on Improving Legal Aid Service Delivery to
Reach Vulnerable and Disadvantaged People, La Trobe University and Victoria Law Foundation,
(Melbourne,2007).
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Tailoring the service to deliver a specialised response

To this end, FCLC opened an African Legal Clinic at a local
settlement agency. Over time that clinic was the model for

developing the separate in-house refugee clinics targeting All of its policy work is informed
fines, tenancy and general legal problems. FCLC also by the experiences of clients who
developed ‘Bring Your Bills’ outreach clinics (see campaign seek the assistance of the FCLC.
example discussed later in this report) as an introduction to a However, it will do some initial
refugee financial counselling clinic, targeting debt and energy work, including analysing
problems.

casework and becoming familiar

The success of these clinics, and the expertise developed in with the particular communities
assisting newly arrived communities helped FCLC to obtain
significant project funding to expand its range of services.

Funding and the Integration of casework and policy

FCLC seeks additional funding to undertake its policy work. All of its policy work is informed by the
experiences of clients who seek the assistance of the FCLC. However, it will do some initial work,
including analysing casework and becoming familiar with the particular communities and their issues,
before doing so.

FCLC then seeks funding for a lawyer to undertake a community development role with appropriate
community agency partners, their clients and their cases. The casework is undertaken initially by the
community development lawyer to build trust with the targeted communities. This community
development work is essential in engaging and enlisting these communities and building trust within a
context of such communities having limited understanding of the Australian legal system, their rights
and responsibilities and previous experiences of abuse of power and the often consequent
disempowerment.

Once the approach and processes are explained and
confidence and trust are achieved the responsibility for the
casework transfers to the casework lawyers and the
is essential in engaging and community development lawyer begins the task of
enlisting these communities and documentation of the cases and preparation of policy reports.
building trust within a context of
such communities having limited
understanding of the Australian

This community development work

Within the service, the policy and campaigns work is regarded
as a key part of FCLC, and just as important as casework.
e The community development role is seen as the bridge to the
legal system, their rights and targeted communities who are the preferred source of
responsibilities and previous casework. Each part compliments the other and informs the
strategy for legal problem solving that is adopted.

The critical importance of transparency, clarity about aims and communication

This pathway becomes easier once policy work has achieved some visible outcomes, but is also a
function of management clearly explaining and modelling the centre’s strategic goals.

FCLC only seeks funding for projects which fit within its strategic plan, and where some background
work has been done. It avoids the temptation to identify potential funding sources and design a
particular project around the funding guidelines. It refuses funding which doesn’t fit within its strategy.
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Diversifying Funding to be able to respond to the pressing need

The additional funding enabled FCLC to produce policy papers that identified the issues faced by its
clients and to develop education tools to help clients to overcome their problems. The community
legal education and community development work undertaken at FCLC cannot be separated from the
experience of clients which is articulated during the advice and case work and the complicated nature
of how issues are dealt with by those structures with power (see Taxi Driver campaign example in
Part Four).

Sharing the lessons with others and working with partner agencies to have a broader
impact

The papers enabled by such diverse funding and produced and widely publicised include:
‘Out of Africa and into Court - the Legal Problems of African Refugees”g;

‘Prevention is Better than Cure - Can Education Prevent Refugees' Legal Problems?®
‘Making it Home - Refugee Housing in Melbourne's West?'

Such papers have been used extensively in various sectors and are often cited. The Papers have
been used for judicial education, by regulators, in staff training and induction processes of various
authorities and to inform various inquiries. The benefits of this awareness-raising continue to flow. An
example is a National Education Campaign for newly arrived African communities that emerged from
the ‘Out of Africa Project’ and that is now being distributed through National Legal Aid as a nation-
wide education campaign. This is one illustration of the ripple effect and ongoing impact of small
projects started by FCLC.

The Papers have been used for judicial education, by regulators, in staff
training and induction processes of various authorities and to inform various
inquiries. The benefits of this awareness-raising continue to flow.

Collaborations

FCLC has also partnered with other agencies, including AMES and Victoria Legal Aid, to develop and
distribute education materials targeting newly arrived communities who have legal problems
involving energy, housing and telecommunications.

This strategy of targeting client groups and problems was extended beyond newly arrived
communities. In recent years, FCLC has been funded to assist court debtors, residents with land
rates arrears and taxi drivers.

Some of the projects developed by the FCLC had been identified as best practice at a national level
by Legal Aid, community legal centres and financial counselling peak bodies.

YK Fraser and Footscray Community Legal Centre, ‘Out of Africa’, Victorian Law Foundation (Melbourne 2009).

2 K Fraser and Footscray Community legal Centre, ‘Prevention is better than cure - Can education prevent
refugees’ legal problems?’ CLC Fellowship Report, Victorian Law Foundation (Melbourne, 2011).

http://www.footscrayclc.org.au/~footscra/images/stories/docs/Prevention _is Better Than Cure.pdf

21| Berta, Making it home - Refugee housing in Melbourne's West, Footscray Community Legal Centre, March
2012, http://www.footscrayclc.org.au/images/stories/Tenancy Report.pdf

20 | © Liz Curran, March 2013 | LEGAL WORKSHOP, ANU COLLEGE OF LAW | ISBN 978-0-9804788-7-7



Australian
Q » National
University

These campaign examples explain the factors that influenced and informed the strategic approach
that was taken in cases that often came to Consumer Action and FCLC as a result of clients telling
their stories to the services.

They reveal the often diverse, but circumstance-informed reasons as to the way the action was taken.
They show that there was no single approach that led to an outcome/impact but more often an
integrated use of the best approach in a given circumstance and at a given time. Being responsive to
the situation, having the space for innovative thought and an understanding of the broader picture
('helicopter vision') leads to an impact.

Linked Credit
Case Study

A couple had ordered appliances for their kitchen from Kleenmaid Pty Ltd, paying the full
$9,000 by obtaining a loan through Lombard Finance. When Kleenmaid went into liquidation in
May 2009, and failed to deliver the goods, the couple called Consumer Action for legal advice.
Based on that advice, the couple advised Lombard that the finance contract was terminated
because it was a ‘tied-loan agreement” pursuant to the Consumer Credit Code. However,
Lombard rejected the termination, and threatened action against the couple if they didn’t pay.
The couple then sought further assistance from Consumer Action.

Consumer Action issued legal proceedings on the couple’s behalf in VCAT, on the basis that the
termination of the loan contract was valid.

VCAT found that the contract had been lawfully rescinded by the clients and ordered that $9153.00 be
credited to them by Lombard.

The outcome had the potential to benefit up to 7,000 Australian consumers, in relation to debts totally
$6.5 million.
Thinking strategically from the start by integrating policy with casework.

A media release at this initial stage ensures that other consumers are made aware of the issues
which may affect them.

Even when providing the initial advice, the legal staff were
aware that the one call received may indicate a broader

Consumer Action’s clients are problem affecting other consumers. Discussion had begun
often offered a favourable about how Consumer Action might respond. A key element in
settlement on the condition the being strategic at Consumer Action is the good communication
settlement (and sometimes details that exists between those doing case work and those engaged
of the case) remain confidential. in the policy and campaign work. Structured meetings to

The problem with this can be that explore trends in case work and to identify systemic issues

the misconduct or behaviour of the ~ ©CCUr weekly.

offending party can be concealed ~ While Lombard’s initial failure to agree to the clients’ request

and it makes it difficult to raise was disappointing, it did provide an opportunity for Consumer
community awareness as to the Action to potentially achieve a broader outcome from the case.
pitfalls.
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When proceedings were issued in Victorian Civil and Administrative Tribunal (VCAT), Consumer
Action issued a media release % (with the clients’ permission) about the VCAT claim, noting that a
decision could establish a precedent that would apply to other consumers. Consumer Action’s clients
are often offered a favourable settlement on the condition the settlement (and sometimes details of
the case) remain confidential. The problem with this can be that the misconduct or behaviour of the
offending party can be concealed and it makes it difficult to raise community awareness as to the
pitfalls. A media release at this initial stage ensures that other consumers are made aware that they
may have legal rights.

In this instance, the case resulted in a hearing and a successful outcome for the clients.

Policy follow-up

A further media release (August 10 2009)23 was issued about the VCAT result, and its implications for
many Kleenmaid customers throughout Australia. This resulted in significant media coverage.

Consumer Action also ensured that Offices of Fair Trading/Consumer Affairs throughout Australia
were aware of the result. With access to the list of Kleenmaid'’s creditors, those offices were able to
deal directly with Kleenmaid in relation to consumers in each state.

Outcomes The case had the potential to

The case had the potential to benefit 7,000 consumers to benefit 7,000 consumers to the
the total sum of $6.5 million. While the Centre doesn’t know total sum of $6.5 million. While
the total financial benefit to consumers, the decision had a ‘
national impact.

the Centre doesn’t know the total
financial benefit to consumers, the
For example, the Commissioner for Consumer Protection in decision had a national impact.
Western Australia, Anne Driscoll, welcomed the VCAT
decision in a case that she had been monitoring with interest.

She said the outcome was important to the many Western
Australian consumers who were disputing the validitgl of their
loan contracts relating to their Kleenmaid purchases. * Driscoll
stated that ‘Consumer Protection is currently reviewing
complaints from a number of WA consumers who are in a )
similar position and are questioning the validity of contracts contracts totalling more than
totalling more than $90,000.’ $90,000.

...currently reviewing complaints

from a number of WA consumers

who are in a similar position and
are questioning the validity of

2221 October 2009, http://consumeraction.org.au/media-release-consumer-win-sets-up-precedent-for-others-
burnt-by-kleenmaid-collapse/

2 http://consumeraction.org.au/landmark-case-consumer-action-to-present-customer-stung-by-kleenmaid-
collapse/

24http://www.commerce.wa.gov.au/corporate/media/statements/2009/October/LegaI_victory_important_for_WA.ht
ml
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Broader Issue and Ongoing/Future Work

Linked credit laws are important to consumers, not only because they terminate some credit
agreements when goods or services aren’t provided, but because they force lenders to undertake
appropriate research into the financial viability and reputation of a business before a referral
relationship is established between the business and the lender. This lender behaviour means
consumers are less likely to find themselves in debt for goods or services they don’t receive. Without
such laws, lenders could enforce contracts against consumers even when it should have been clear
that the goods or services purchased would not have been delivered or provided to an appropriate
standard.

Over the years, it has become increasingly difficult for less Consumer Action must therefore

reputable businesses to enter into such relationships with  7onitoring the situation constantly

lenders. However, lenders will only continue act responsibly and adapting and testing its
if they believe that there is an actual risk that consumers will approaches so that they remain
enforce these rights. Consumer Action must therefore relevant and effective. This
monitoring the situation constantly and adapting and testing reflective process is often
its approaches so that they remain relevant and effective. undertaken through strategic

This reflective process is often undertaken through strategic
planning meetings at Consumer Action, which are regular
office practice. It encourages discussion, debate and . , Lo
reflection, while testing ideas and encouraging new ones. practice. It e”ww,ages dlf%”SSl?”'
While publicity and individual case outcomes have an impact, d?bate and reﬂectlonl, while testing
Consumer Action believes lenders should have a greater ideas and encouraging new ones.
obligation to be proactive in these cases, rather than waiting
for individual consumers to take action. Consumer Action therefore maintains its relationships with a
range of regulators, industry peak bodies and serves on many bodies in order to advance the rights of
consumers and educate these providers about their responsibilities. Again, this illustrates the multi-
pronged nature of the work on an ongoing rather than case-
Consumer Action believes lenders by-case basis. This requires more effort but can lead to
should have a greater obligation to ~ results that can be measured more tangibly.

be proactive in these cases, rather  Consumer Action has worked on other similar linked credit

planning meetings at Consumer
Action, which are regular office

than waiting for individual cases in the past year, but unlike the Kleenmaid case, some
consumers to take action. matters have been resolved by confidential settlements.
Consumer Action therefore While these may be in the best interests of the Centre’s
maintains its relationships with a clients, such settlements can act against the public interest.
range of regulators, industry peak ~ N one case, a settlement offer was made on condition of

confidentiality. However, the Consumer Action managed to
negotiate with the lender to ensure that it would contact other
affected borrowers and advise them that their contracts were
terminated. It is also noted that Consumer Action has also
argued “linked credit” in many individual matters that are

bodies and serves on many bodies
in order to advance the rights of
consumers and educate these
providers about their

responsibilities. more complex, such as those based on misleading/deceptive
conduct.
These cases continue to arise from time to time, and it is unclear
whether a lender has any obligation to inform such borrowers that ...this illustrates the multi-
they may have rights under linked credit provisions. In some other pronged nature of the work
areas, there is a licensing obligation for lenders to advise on an ongoing rather than

consumers of any systemic issue. At this stage, Consumer Action is
continuing to follow up the broader issue of lenders’ responses to
linked credit rights with the relevant regulators. This is an example
of its strategy to continuously monitor situations and its efforts to
continuously improve the system.

case-by-case basis. This
requires more effort but can
lead to results that can be
measured more tangibly.
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Blending of education, casework, strategic approaches to achieve outcome, efficiencies and
reduce the revolving door

The Kleenmaid case raised awareness amongst consumers, many of whom mistakenly believed or
were told that they remained bound to linked finance contracts when the goods had not been
delivered. Using media releases (one at the time proceedings were issued and one following the
decision; and media coverage, consumers were informed that they were not bound by the contracts
after all.®® More importantly, state-based agencies were able to provide this information directly to
consumers (from the list of creditors) and negotiate with Lombard.

This case involved a significant amount of money, and it is highly likely that it caused a number of
lenders to review their arrangements with various businesses, and to audit the viability of those
businesses more closely. This demonstrates the importance of persistence and that over time
systemic issues can be addressed. It also highlights that measuring impacts can sometimes be
imprecise as it is not always evident how widely the work of Consumer Action has actually affected
industry practice.

Motor Finance Wizard

Consumer Action’s consumer legal practice received a very high level of consumer complaints about
the practices of Motor Finance Wizard (and their related financiers) during 2007 and 2008. Motor
Finance Wizard also featured strongly in the casework of financial counsellors and other legal
centres. While Consumer Action’s legal practice resolved numerous consumers’ disputes individually,
and raised complaints with consumer regulators, complaints continued to be received about Motor
Finance Wizard, resulting in significant consumer detriment.

Motor Finance Wizard provided car finance in circumstances where other lenders would regard the
borrower as not creditworthy — such as those who were unemployed, had a bad credit history or were
recently bankrupt.

There are a number of unfair elements in the Motor Finance Wizard sale process and credit
agreements that, as far as Consumer Action is aware, are unique to Motor Finance Wizard.

Cars are sold for two or three times their actual value — sometimes more. The costs are increased by
a requirement that consumers pay around $1,500 to Motor Finance Wizard for extended warranty
cover.

Credit arrangements are “interest free”, with the cost covered by the extra sale price. This means
Motor Finance Wizard avoids complying with consumer credit laws; as such laws only apply when
interest is charged. When this practice was closed with legislative changes in 2009, Motor Finance
Wizard changed to a leasing model.

Because of its avoidance practices, consumers who buy vehicles from Motor Finance Wizard miss out
on some key areas of protection, including:

1. Disclosure of the interest rate and total cost of the credit;
2. Specific written notice prior to repossession or legal action;
3. Hardship provisions that allow a court or tribunal to vary payments on a contract (although

this does apply to leasing)

% See for example ABC coverage http://www.abc.net.au/news/2009-10-23/hope-yet-for-kleenmaid-
customers/1114748
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Consumer Action also received complaints about poor quality vehicles that broke down or were in
very poor condition. Further, when consumers attempt to have the car repaired pursuant to the
warranty, they found that services were not provided or that repairs were unsatisfactory.

Many consumers also said that, after waiting hours (sometimes up to five) at the Motor Finance
Wizard yard they were told that they had been approved for credit, but were then offered only one
vehicle. While some consumers were prepared to ignore the high price and unfair conditions because
they were in desperate circumstances, Consumer Action was concerned that a wait of many hours
would cause them to be even less able to reject the car offered.

Strategy and outcomes/impact

Given the significant problems, Consumer Action developed a multi-pronged strategy. This means
that different strategies were employed at different stages, depending on the opportunities and
circumstances. Actions included:

1. casework, providing advice to consumers and negotiating individual outcomes;

2. developing a "tool kit" for consumers and other workers to take action against MFW. More
than 100 consumer have now received this;

complaining to regulators about the practices of MFW;
identifying specific cases to take further court action;
warning about the practices of MFW in the media and online;

I o

undertaking "direct action", including providing information to consumers in front of MFW
outlets and raising profile of MFW conduct;

™~

objecting to credit licensing;
8. making bulk complaints to the Credit Ombudsman Service

Given the significant problems, Consumer Action developed a multi-pronged
strategy. This means that different strategies were employed at different stages,
depending on the opportunities and circumstances.

The direct action included working with other agencies in other states where MFW operated, and
organising a "national day of action", where concurrent demonstrations were held outside MFW
outlets. This direct action occurred in May and June of 2008.

Several legislative changes resulted from raising the profile of consumer detriment caused by
practices of MFW during 2008. This included the addition of "tiny terms" contracts in consumer credit
legislation (that is, contracts which were supposedly interest free but where the cost of credit was
included in the sale price).

In late 2008, the then Uniform Consumer Credit Code was amended by the Justice Legislation
Amendment Act 2008 (Qld), which ensured that such agreements were caught by the code, where
the credit contract exceeded the cash price of the goods. MFW then amended its business model to
provide consumer leases, rather than loans, which meant that it could still disguise the cost of credit
as this was not required under the consumer lease provisions of the code.
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A successful action was brought agalnst MFW in VCAT in 2010, with findings handed down in May
2011 (Walker v DGTV1 Pty Ltd)™". The decision formally found that the company’s contract was
unjust, its conduct was mlsleadlng and deceptive and unconscionable, and its entire leasing process
was seriously flawed. This was a significant decision, in which Consumer Action's costs were taxed to
be $60,000.

Consumer Action used this decision and other complaints to object to MFW being provided with an
Australian credit licence. With the transition to the new national consumer credit protection laws, all
lenders were required to get a licence in 2011. Despite our objections, a licence was granted in July
2011. Consumer Action issued a press release raising concerns with the licensing process ASIC
did impose licence conditions requiring MFW not to represent that it was providing a loan, when it was
providing a lease; and for MFW to provide compliance reports to ASIC. Consumer Action’s attempts
to FOI these reports were rejected.

Consumer Action has recently developed a new strategy related to making bulk complaints to Credit
Ombudsman Service Ltd (COSL) - with the aim of having a systemic impact about how COSL resolve
complaints about MFW, and its view of the relevant law. A particular concern was that COSL did not
make determinations or delayed doing so, with many complainants giving up in the process. 2

Bulk Debt Negotiation

The National Bulk Debt Project aims to protect the income of those who are the most disadvantaged
and vulnerable in our community who are experiencing long-term financial hardship.

The prOJect was initially funded by the West Heidelberg Community Legal Service by the Victoria Law
Foundation® to assist judgment-proof debtors, who had debts with financial institutions that they were
struggling to repay. The term “judgment-proof debtor” describes people who have no assets and low
incomes. They are “judgement proof” in the sense that there is little point in a creditor pursuing legal
action against them, as there is no real likelihood that the debtor can pay — they need all their income
just to pay for food, rent and utilities. In addition, in Victoria, people in this category have legislative
protection from being sued.

In 2011, Legal Aid NSW and Victoria Legal Aid joined with West Heidelberg Community Legal Service
for the National Bulk Debt Project. Midway through 2012 the project moved from West Heidelberg to
FCLC.

Impact, Outcome, Effectiveness

To date, the project has negotiated waiver or closure of debts worth more than $15 million with
creditors such as major banks, insurance companies, credit providers, debt collectors and utility
providers.

The project has directly assisted about 2500 debtors. Instead of negotiations taking place for each
client separately, they were bundled together into a “bulk negotiation”. All cases involved clients on a
low income, with most receiving some form of Social Security payment. Many clients had multiple
debts. Most clients also had other significant indicators of disadvantage, such as mental illness, dis-
ability, ill health or were full-time carers.

% Walker v DTGV1 Pty Ltd trading as V1 Leasing [2011] VCAT 880 (12 May 2011).
z http://consumeraction.org.au/asic-grants-licence-to-misleading-deceptive-and-unconscionable-trader/

28http://consumeraction.org.au/media-release-buIk-complaint-made-against-motor-finance-wizard-to-the-credit-
ombudsman-service/

% The author discloses that at this time she was Director of the West Heidelberg Community Legal Service.
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To date, the project has negotiated waiver or closure of debts worth more than
815 million with creditors such as major banks, insurance companies, credit
providers, debt collectors and utility providers.

The project has directly assisted about 2500 debtors. Instead of negotiations
taking place for each client separately, they were bundled together into a “bulk
negotiation”. All cases involved clients on a low income, with most receiving
some form of Social Security payment. Many clients had multiple debts. Most
clients also had other significant indicators of disadvantage, such as mental
illness, disability, ill health or were full-time carers.

How the clients came to the project

The referral criteria for clients of financial counsellors, State Trustees and legal aid and legal centre
lawyers required the client to have:

1. income from a Centrelink benefit, or no income at all

no assets of value

no housing asset

no mortgage

no prospects of returning to paid employment in the short-to- medium term
too few debts for bankruptcy to be a better option

N o koD

they are unable to meet repayments on the debt (if your client is up to date with repayments
and can afford to continue making repayments without hardship, then they are not suitable for
the project).

8. Clients are required to provide a signed project authority before the project will negotiate on
their behalf.

Efficiencies Agreement to a waiver process by

There are significant costs in terms of staff resources and the large financial institutions, in

time in dealing with individual debtors - for very little gain. turn, frees resources within the

The effects are similar in external dispute resolution (EDR) financial counselling and legal aid
schemes and financial counselling and legal aid agencies,
which are also investing significant time and resources into
helping judgment-proof clients.

agencies, allowing staff to
concentrate on helping debtors
with some assets - usually the
Agreement to a waiver process by the large financial  family home - and some disposable
institutions, in turn, frees resources within the financial income.
counselling and legal aid agencies, allowing staff to
concentrate on helping debtors with some assets - usually the family home - and some disposable
income.

A successful waiver process also significantly reduces the number of referrals by financial counselling
and legal aid agencies to the external dispute resolution schemes.

The results suggest that the sheer volume of clients, and the relentless nature of processes employed
by creditors, may lead some advocates to agree to negotiate outcomes for low-income debtors to
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reduce stress rather than because of the debtor’s capacity to pay. This is only a short-term fix and is
clearly unsustainable. In this case everyone is worse off in the longer term.

Systemic Issues

The key premise for the project was that: the financial services regulatory framework for the
management of financial hardship was flawed; the processes provided by the financial services
corporations and external disputes resolution schemes were inadequate; and that the services of the
financialaocounselling and legal aid agencies were failing to adequately protect these low-income
debtors.

The project highlights the need for legislation, industry codes, IDR and the Terms of Reference of

EDR schemes to be reformed so that they more accurately reflect and consider the life circumstance

of people are significantly disadvantage and, w211o, find themselves with long term debt problems as a
result.

The success of the project in All cases in the Bulk Debt Negotiation Project demonstrate
that financial hardship schemes need to be expanded to
address longer-term financial hardship and to recognise the
broader social issues affecting debtors and the causes of
debt.*? The success of the project in negotiating outcomes
for clients with the financial institutions involved shows these

negotiating outcomes for clients
with the financial institutions

involved shows these institutions
understood the futility, and the

unfairness of pursuing such cases, institutions understood the futility, and the unfaimess of
where for some people debt issues pursuing such cases, where for some people debt issues
were the least of their worries. It were the least of their worries. It remains to be seen

remains to be seen however however whether the financial institutions will offer similar
whether the financial institutions relief to other debtors in similar circumstances.®

The policy work flowing from the bulk negotiations work has pursued a number of long term reforms
including:

1. Submissions to ASIC to amended the ACCC/ASIC Debt Collection Guidelines to include a
specific reference to long term financial hardship. ASIC has announced a review of the
guidelines which will consider this issue.

2. A working party of industry, Legal Aid and financial counselling representatives are to reach
an agreement on how to deal with long term hardship. In late 2012 the parties agreed to
jointly fund a report to examine this issue.

3. Discussions with the Financial Ombudsman Service about changes to operating guidelines
for debtors in long-term hardship. Discussions are ongoing.

4. A working party to establish a national hardship register. As a concept, the NHR is a real-time
database listing customers identified as experiencing extended and severe hardship, as
confirmed by submissions from financial counsellors. By using a nationally-based framework
with an ongoing and consistent approach to defining hardship, the register would form a

% D Nelthorpe and K Digney, ‘The Bulk Negotiation Project: Client Profiles and Client Outcomes’, West
Heidelberg Community Legal Service and Victoria Law Foundation (Melbourne March 2011) 3.

*bid, 31.
2Ibid,22.
Bbid, 23.
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virtual “do not buy/collect/sell" list of customers for reference by creditor in the debt collection
and debt-purchasing sector.

Holistic Approaches

The success of bulk debt negotiation came through working in partnership with NSW and Victorian
Legal Aid and financial counsellors who have an advocacy approach to assisting clients. The National
and State Financial Counselling Associations adopted standards that made it clear that in Australia
the preferred model was advocacy based and that advocacy for the debtor was fundamental to the
services offered by their members.* It is very hard to gauge how effective and efficient and easy it
would have been to find and target the relevant clients if not for this collaboration and communication.
Working with other is often integrated and so it is difficult to determine which agencies are responsible
for what outcomes, as it is a joint effort. Accordingly, any attempts at specific attribution for the
project’s effectiveness would be artificial and could be misleading.

Blending of education, casework, strategic approaches to achieve outcome, efficiencies and
reduction of revolving door

The project developed a template letter for services to deliver

to creditors on behalf of clients. Client cases were collected Training lawyers and financial
from legal aid offices, legal centres and financial counselling
agencies throughout Australia. Training lawyers and financial
counsellors and some non-legal agencies, such as health .. .
service workers was critical to its success. This training workgrs Wfls,cm,lcal [0 15 success.
included how to identify clients and refer them and how to This training included how to
deal with creditors by developing and sharing templates and ~ identify clients and refer them and

counsellors and some non-legal
agencies, such as health service

including clients in the bulk debt negotiations. One approach how to deal with creditors by
without the other would not have worked and so they were developing and sharing templates
inter-dependent. The provision of template letters meant that and including clients in the bulk
many lawyers were able to simply engage with the project debt negotiations. One approach
and is a good tool. without the other would not have
Usually these agencies would have contacted financial worked and so they were inter-
institutions separately for each client, attempting to negotiate dependent.

a hardship arrangement or possibly asking for a debt waiver.

The one-off nature of this assistance meant these approaches were extremely time-consuming. By
comparison, across the five completed negotiations approximately 85 per cent of matters were
resolved by waiver of the debt.

Do Not Knock Campaign

For many years, Consumer Action and its predecessors had received complaints about door-to-door
sales. With the deregulation of the Victorian energy market in the early 2000s, and the opening up to
competition, complaints about door-to-door sales increased, particularly from financial counsellors
and other community sector advocates. While door-knocking was most common in the energy
industry, it was also common across a range of other industries, including telecommunications,
subscriptions, and home maintenance and food deliveries.

In 2007, regulators reviewed the effectiveness of competition in the retail energy market in Victoria.
As part of this review, consumer advocates wanted the reviewers to understand the impact of

*1bid, 26.
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"competition" for many Victorians. Consumer Action collected campaign examples and published a
report, Coercion and Harassment at the Door.*®

The report was launched with the release of the first Do Not Knock sticker.®® The campaign was an
immediate hit with consumers, and a number of print runs were over-subscribed.

2011 campaign and strategies

By 2011, door-to-door marketing and in-home sales remained an ongoing cause of consumer angst.
Regular complaints included:

1.

4.

High pressure techniques, which relied on various psychological techniques and social
pressures to increase the likelihood that certain consumers would sign up to contracts,
including manipulating emotions;

Misleading and deceptive conduct, including overstating benefits or savings, retailers
switching customers without consent, and marketing to non-account holders;

Goods and services that didn’t live up to the promises. Due to the cost, this was often
combined with debt problems, particularly for disadvantaged and vulnerable consumers; and

Targeting vulnerable groups who for any reason were not equipped to resist the hard sell.

Consumer Action decided to re-launch the Do Not Knock campaign with a number of strategies,
including:

1.

providing consumers with information about their rights, though a stand-alone consumer
website: www.donotknock.org.au;

providing a simple portal through which consumers could make complaints about door-to-door
practices;

providing complaints to regulators to encourage them to take enforcement action;
engaging in advocacy to improve consumer protections regarding door-knocking;

raising the profile of consumer problems caused by door-to-door marketers through the media
(including social media).

The campaign worked collaboratively with other organisations that had also identified door-to-door
sales as detrimental and had taken some actions:

1.

providing community legal education (Victoria Legal Aid)37,
short films and plays (Victoria Legal Aid)38

developing indigenous specific materials, including stickers (Financial Counselling Australia,
Centacare Wilcannia-Forbes)39

% http://www.advocacypanel.com.au/documents/Applic270.pdf

%6 http://consumeraction.org.au/media-release-dont-harass-us-at-home-say-consumers/
% http://donotknock.org.au/take-action/1114-2/

%8 http://donotknock.org.au/useful-stuff/tips-to-avoid-high-pressure-sales/

*nttp://donotknock.org.au/2012/05/18/launch-of-aboriginal-and-torres-straight-islander-%E2%80%98do-not-
knock%E2%80%99-sticker/
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Outcomes/impact

Not only has the sticker had impact for the many individuals
that have used it to dissuade door-to-door marketers from
knocking, the campaign's activities have had a significant . .
impact on the conduct of the industry. The media coverage that have used it to fllssuade door-
and community interest particularly encouraged the industry, to-door marketers from knocking,
regulators and politicians to take note and encouraged  the campaign's activities have had
interest in improving protections and the conduct of the a significant impact on the conduct
industry. of the industry.

The sticker has become increasingly recognised, firstly in

industry codes, but then, following legal action initiated by the Australian Competition & Consumer
Commission (ACCC), in law. The ACCC made door-to-door sales as a priority following community
complaints, and took action against two energy retailers in early 2012. By late 2012, it had a finding
against Neighbourhood Energy and its marketing company, with the effect that ignoring a Do Not
Knock sticker was considered a breach of the requirement in the Australian Consumer Law that
marketers leave premises when requested.

Not only has the sticker had
impact for the many individuals

Ignoringza sticker can now risk a fine of $50,000.** ACCC issued a press release’’ as did Consumer
Action.

...a finding against Neighbourhood Energy and its marketing company, with the
effect that ignoring a Do Not Knock sticker was considered a breach of the
requirement in the Australian Consumer Law that marketers leave premises
when requested.

Ignoring a sticker can now risk a fine of $50,000.

The campaign also garnered interest for law reform. In mid-2012, a Federal backbencher proposed a
Do Not Knock register that would operate similarly to the Do Not Call register. This proposal garnered
a lot of community support, but industry opposition meant that a parliamentary committee ultimately
recommended against the proposal, arguing that the Australian Consumer Law was relatively new
and that it should be given an opportunity to protect consumers before further law reform.

Why the Project was needed and the approach explained

Door-to-door sellers often exploit the vulnerability of the elderly,

An important aspect of the migrants who might struggle with English, and full-time carers
Australian Consumer Law (ACL) at home during the day. An important aspect of the Australian
is that the consumer has the right Consumer Law (ACL) is that the consumer has the right to ask
to ask the seller to leave, and the the seller to leave, and the seller must leave immediately when
requested. Unfortunately, elderly members of the community
may be too polite, or migrants may be trying hard to fit into a
new culture, and so may find it hard to be assertive enough to
tell the seller to leave. With the introduction of full retail

seller must leave immediately
when requested.

“0ACCC v Neighbourhood Energy Pty Ltd, FCA 2012 1357,
http://www.austlii.edu.au/au/cases/cth/FCA/2012/1357 .html

“ http://www.accc.gov.au/content/index.phtml/itemld/1081110
“2Jandmark-federal-cou rt-decision-a-ringing-endorsement-of-the-do-not-knock-sticker
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contestability in the Victorian energy market there have been numerous complaints about the
marketing practices of energy retailers.

On its website, Victoria Legal Aid notes that dealing with door-to-door salespeople can be stressful.
People can feel pressured into entering into contracts without fully understanding the consequences.
Older people and culturally and linguistically diverse (CALD) communities are particularly vulnerable.
43

As part of a nationwide Do Not Knock campaign, the Legal Services Commission of South Australian
has, in conjunction with Victoria Legal Aid and the Victorian Consumer Action Law Centre, produced a
Do Not Knock sticker to deter unwanted door-to-door sellers. These send the simple message that
door knockers are unwelcome at the address.

A number of agencies working
together are promoting awareness
A number of agencies working together are promoting and actions that can be taken...
awareness and actions that can be taken, combined as
discussed above. These have led to some changes and
awareness of consumer rights. Consumer Action also worked
with Deakin University to explore the psychological aspects of the in-home sales techniques used by
the sellers of educational software. These were detailed in a publication, Shutting the Gates an
Analysis of the Psychology of In-home Sales of Educational Software.”™

Holistic approaches

Blending of education, casework, strategic approaches to achieve outcome, efficiencies and
reduction of revolving door and empowering Individuals

Do not knock sticker

This sticker can be put on a person’s door to warn sales people that they are breaking the law if they
knock on your door.

People keen to stop this practice can sign the Consumer Action Law Centre's online petition.45
Do not knock flyer

This flyer explains your rights, what you can do to stop this problem and where to get help if you have
signed a contract from a door salesperson.

Community legal education
The educational film, ‘Dealing with Door-to-Door Sales’, is ideal for legal education sessions.

The film is in two parts. Part One tells the story of Marcello and his encounter with a door-to-door
salesperson. In Part Two, a Victoria Legal Aid lawyer talks about Marcello’s experience and what he
might have done differently.

The film supports a wider Do Not Knock campaign started by the Consumer Action Law Centre, then
developed further by the Footscray Community Legal Centre and other legal centres. The campaign
aims to stop people from entering into contracts that are not in their financial interests. It empowers
people to report breaches of the rules that govern door-to-door sales.

3 http://www.legalaid.vic.gov.au/3068.htm

4 P Harrison and K Chalmers — Shutting the Gates: an Analysis of the Psychology of In-home Sales of
Educational Software - Deakin University and Lumsa University, (Melbourne,2010).

“5 http://www.change.org/donotknock

32 | © Liz Curran, March 2013 | LEGAL WORKSHOP, ANU COLLEGE OF LAW | ISBN 978-0-9804788-7-7



Australian

=) National
University

Training Sessions

VLA produced a “how to” guide that covers the basic steps required to deliver effective and engaging
sessions that can be tailored to target groups, including:

o o=

older people

disability groups

culturally diverse groups and newly arrived communities
other vulnerable community members; and

people who work with these various communities.

The guide includes resources and speakers' notes.

Information

Pamphlets are available on-line and in hard copy, for example - Door-to-door sales: consumer rights
explained.46

The website*” also gives consumers information about the problem, their rights and what they can do
about it, as follows:

o~ =

‘Think twice before signing that contract’

‘Door-to-door sales have come under more scrutiny lately for their aggressive campaigns by
energy retailers and other service providers to persuade consumers to switch contracts. The
days when sellers hawked encyclopaedias and vacuum cleaners at the door have almost
disappeared.” Nowadays, it is the promise of potentially saving money on energy or phone
bills. Unfortunately, consumers often end up worse off as a result of signing up to a contract
at the door or agreeing to something over the phone.

Unsolicited consumer agreements

The ACL began on 1 January 2011, and gathers diverse State laws into a national regime for
controlling “unsolicited consumer agreements”, which includes door-to-door sales and
telemarketing.

Whilst regulation of door-to-door sales is not a new idea, a consistent and simplified national
regime helps consumers to understand their basic rights.

Free 'Do Not Knock' resources

The stickers and a pamphlet outlining consumers’ rights are available for free from any Legal
Services Commission office or via the website mentioned earlier.

You DON'T have to:

change your gas, electricity or telephone supplier
sign any contracts

give out personal information

let the person into your home

show anyone your bills.

46 http://www.Isc.sa.gov.au/cb_pages/news/Do_Not_Knock_campaign_wn2012.php
4 http://www.Isc.sa.gov.au/cb_pages/news/Do_Not_Knock_campaign_wn2012.php
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You CAN:

Put the DO NOT KNOCK sticker on your door

Ask the salesperson to go away

Take your time to decide. Look at the prices and services offered by other suppliers
Ask for a copy of the contract

o~ =

Get free advice before signing anything
What to DO

Even over the phone, you need to be very careful of scams relating to repairs to computers or
subscriptions to publications. Do not, under any circumstances, give any payment or credit
card details over the phone, and don’t agree to buy anything either. It's best to avoid
companies calling you to try to sell you things by contacting the Do Not Call register on 1300
792 958 or going to www.donotcall.gov.au

Consumers who sign up at the door or agree to buy something over the phone do have further rights,
the most important being the right to “cool off’. The ACL requires sellers to give consumers
information about their cooling-off rights, and consumers have at least 10 business days to change
their mind (if the total price paid is under $100). That period can be extended to up to six months in
certain circumstances, which means it pays to get advice quickly if a consumer has been persuaded
to buy something that they later decide they do not want or which turns out to be a bad deal.

Case work

More than 100 complaints about door-to-door salespeople have now been lodged with the Australian
Competition and Consumer Commission (ACCC) since the national Do Not Knock campaign was
launched in November. The most recent round of 18 complaints tells a familiar story, with households
complaining about pressure selling, misleading conduct and salespeople ignoring Do Not Knock
stickers. The complaints show that energy retailers comprise more than 60 percent of complaints. See
also the discussion of the Federal Court case above.

Law Reform

In 2007 Consumer Action published Coercion and Harassment at the Door: Consumer Experiences
with Energy Direct Marketers. By revealing 28 stories about consumers and how they had been
misled, Consumer Action drew attention to the problem.

Energy retailers introduced their own marketing code of conduct back in January and Consumer
Action hoped that it would lead to an improvement in their door-to-door selling practices, but early
signs suggest that problems are still rife. To address this, Consumer Action, along with its other Do
Not Knock partners, is monitoring and keeping the pressure on to reform the practices of door-to-door
sales. This illustrates how long it can take to get results on such issues where money is to be made
by exploiting the most susceptible, and how critical it is for Consumer Action to maintain its vigilance
and monitor development and shifts in tactics to target consumers.

Consumer Action, which invented the Do Not Knock sticker as part of the national Do Not Knock
campaign, has made a submission to a Federal Parliamentary inquiry into the Do Not Knock Register
Bill 2012.
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Debt Collection

Debt collection has been an ongoing policy focus for Consumer Action and financial counsellors,
although the specific issues have changed over the years. As a high proportion of calls relate to
consumer credit and debt issues, the conduct of debt collectors (and more recently debt purchasers)
is an issue that significantly affects consumers who are in financial hardship.

As well as monitoring the conduct of the industry and the effectiveness of regulation through calls
from consumers, Consumer Action has responded to debt collection issues in a range of other ways.
These include lodging complaints with regulators, using the media, and meeting with members of the
debt collection industry and with creditors who use debt collectors or sell debts.

Outcomes and effectiveness

The conduct of some lawyers who undertake debt collection has been raised with the Legal Services
Commissioner, resulting in at least two solicitors receiving a

reprimand for debt collection conduct. The conduct of some lawyers who
Consumer Action has had ongoing input into debt-collection “”de'm’ke ‘?ebt collection h“f been
regulation, including the ACCC and ASIC Debt Collection raised with the Legal Services

Guidelines. Commissioner, resulting in at least

two solicitors receiving a

Consumer Action has obtained positive outcomes for reprimand for debt collection

individual clients. Using provisions in Victoria’s Australian
Consumer Law and Fair Trading Act 2012, some clients have conduct.
claimed and received compensation for debt collectors’

breaches of the Act.

Recognising complexity and the need for persistence as key in the strategy

While informing regulators about all complaints of misconduct by debt collectors, for some years
Consumer Action focussed on the conduct of Accounts Control Management Services Pty Ltd and
ACM Group Pty Ltd (ACM), which had purchased large numbers of debts from major institutions.
Despite voicing our concerns with major creditors who used the company, and meeting with
representatives of ACM, the company denied poor practices and individuals continued to call us about
issues with ACM. While many of these individuals required legal assistance in relation to inability to
repay, or a dispute relating to the debt, they often reported being frightened by telephone calls from
ACM, or concerned that employers, family and even neighbours were being called about their
personal debt.

Significant work was involved in compiling the complaints,

In 2007 Consumer Action provided — researching the law and lodging complaints from individuals
40 complaints to ASIC and more in ~ for the regulator (ASIC). While Consumer Action was able to
subsequent years. It was most assist the clients, these complaints were unlikely to lead to
unlikely that ASIC could have any benefits for the individual clients, however Consumer
Action hoped this would force a change in ACM’s conduct. In

2007 Consumer Action provided 40 complaints to ASIC and
more in subsequent years. It was most unlikely that ASIC

collected this number of
complaints itself, or obtained the

amount of detail, therefore could have collected this number of complaints itself, or
Consumer Action was able to act obtained the amount of detail, therefore Consumer Action
as a channel through which the was able to act as a channel through which the information
information could be provided. could be provided.

Further complaints were made and Consumer Action continued to act for individual consumers and
voice its concerns in the media.
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In October 2012, in a case brought by ASIC that presented
details of some of Consumer Action's clients’ cases in
evidence, the Federal Court found the ACM group had
engaged in misleading and deceptive conduct as well as
undue harassment and coercion®®. The conduct, which the

In October 2012, in a case brought
by ASIC that presented details of
some of Consumer Action's clients’

cases in evidence, the Federal court found to be “widespread” and “systemic” included
Court found the ACM group had unfairly threatening bankruptcy, failing to provide information
engaged in misleading and about debts, inappropriately contacting employers and family
deceptive conduct as well as undue ~ members in relation to personal debts and threatening legal
harassment and coercion. action where there was no intention to take legal action and

where, due to the debtor's circumstances, enforcement
wouldn’t be possible through the courts.

Outcomes of Regulatory Complaints

The court found that particular practices ceased after ASIC’s intervention. While the company had
made changes to its practices before the Federal Court decision, it appears that material provided to
ASIC by Consumer Action was the driver for changing the conduct, where other strategies had not
been successful. ACM had about half a million open accounts at any one time, so the action taken by
Consumer Action and ASIC, has significantly reduced the likelihood that hundreds of thousands of
debtors would be subject to unfair, and illegal, conduct.

However, the impact of a case such as this is broader than the conduct of one debt collector. All
debt collection and debt-purchase businesses throughout Australia would be aware of the case, as
would major lenders. While Consumer Action doesn’t believe this will be the end of bad debt-
collection conduct, the levels of complaints relating to debt collection are not as high, or serious, as
they were in 1997. It is likely that lenders and the debt collection industry will take action to prevent
this type of conduct occurring again.

...the impact of a case such as this is broader than the conduct of one debt
collector. All debt collection and debt-purchase businesses throughout
Australia would be aware of the case, as would major lenders.

48 http://www.austlii.edu.au/au/cases/cth/FCA/2012/1164 .html
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The Taxi Driver Legal Clinic
Case Study

‘Most of our clients are young Indian or African men aged between twenty and thirty. Many of
these drivers are studying full time, and driving taxis at nights and on the weekend. Few have
been granted permanent residency to live in Australia which means they don’t qualify for
Centrelink benefits. These drivers are desperate for income and are very reluctant to complain
about their working conditions. Most of these drivers don’t own the taxis they drive — instead
they drive taxis that belong to other people. Sometimes the taxis belong to individual
operators, sometimes to large depots or fleets. The drivers keep only fifty per cent of the fares
they collect — sometimes even less. They usually have to pay for fuel, uniforms and other
expenses such as ‘insurance’ — which we’ll come to in a minute. On quiet days, a taxi driver
can earn as little as $8 an hour, before tax. These drivers aren’t entitled to sick leave, holiday
leave or superannuation.™®

The Taxi Driver Legal Clinic has been operating every Wednesday night, with a staff of volunteer
lawyers and law students. In many ways it's like any other community legal centre, but it is unique in
focusing entirely on taxi-related legal problems.

FCLC set up the clinic with a Project Grant from the Legal Services Board (LSB). FCLC sought the
grant on the basis of our long-term research into the taxi industry, insurance and the pseudo-insurers
known as taxi clubs. The LSB funded us for 12 months, from January 2011 to January 2012, and we
set out to gather campaign examples and evidence of problems with taxi clubs and the need for
industry-wide reform. FCLC continued the clinic voluntarily during 2012 and has recently received
LSB funding for a further year.

The reasons for setting up a specialist clinic for taxi drivers, and why the specialist service is different
from a normal, mixed-purpose CLC night service are complicated. The insurance arrangements for
the taxi industry were unusual and complex and often left taxi drivers in a vulnerable position with
exposure to large debts. Many drivers had approached community legal centres seeking advice on
this issue only to find that the legal centre lacked the knowledge of the taxi industry or the expertise in
insurance law to provide appropriate assistance.”

Most community legal centre clients are receiving Newstart, or an old age, disability or carer’s
pension. At the Taxi Driver Legal Clinic, our client profile is very different. Our clients are almost
always full-time workers. They drive taxis up to six days a week, in 12-hour shifts. Despite these long
hours, our clients are often very poor. They represent a growing category of ‘working poor’ in Victoria.

In Victoria, taxi drivers have very few rights and safeguards. They are classified as ‘bailees’ rather
than ‘employees’. The industry is regulated by the Victorian Taxi Directorate. It's probably no
coincidence that as wages and conditions decline, more and more immigrants are working in the taxi
industry. At the clinic, most of FCLC clients are young Indian or African men aged between20 and 30.
Many of these drivers are studying full time and driving taxis at nights and on the weekend. Few have
been granted permanent residency to live in Australia, which means they don’t qualify for Centrelink
benefits. These drivers are desperate for income and are very reluctant to complain about their
working conditions.

9L O'Brien, In the driver’s seat, Federation of Community Legal Centres and Footscray Community Legal
Centre, http://www.footscrayclc.org.au/brochures-publications/

%0 Ibid.
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Most of these drivers don’t own the taxis they drive — instead they drive taxis that belong to other
people. Sometimes the taxis belong to individual operators, sometimes to large depots or fleets. The
drivers keep only 50 per cent of the fares they collect — sometimes even less. They usually have to
pay for fuel, uniforms and other expenses such as ‘insurance’. On quiet days, a taxi driver can earn
as little as $8 an hour - before tax. These drivers aren’t entitled to sick leave, holiday leave or
superannuation.

‘Insurance’ and taxi clubs

Drivers take a huge financial risk every time they drive. They are personally liable for damage they
inflict on other cars, but they have no insurance to cover them in the event of an accident. Under
Victorian law, taxi operators are not required to take out insurance. Of course, bailee drivers can’t
take out insurance on taxis that don’t belong to them.

This means that community legal centres are often approached by taxi drivers who are being sued for
damages as a result of a car accident. If the accident causes damage to another driver’s car, the
driver will be liable for the cost of repairing that car as well. Depending on the type of car, this can
mean debts of $20,000 or even more. Sometimes, drivers come to us with a judgment debt already
entered against them, adding thousands of dollars in legal fees to the initial debt. Many drivers in this
situation ended up declaring bankruptcy.

Most taxi drivers have no idea that they face this enormous risk every time they drive. Some believe
they are insured, because they make regular contributions to taxi clubs, for something called
‘insurance.” In fact, these taxi clubs don’t provide insurance at all. Taxi clubs are discretionary
mutuals, meaning that they have no legal obligation to pay any member’s claims. When they do pay,
they might cover repairs to the taxi itself, but not the damages claimed by third parties.

If a driver has an accident, he is usually asked to pay ‘excess’ to the taxi club. This is usually around
$1,500. The driver believes that by paying this ‘excess’, he will be covered for any damage, including
third-party claims. In our experience, this money is used to repair the taxi. None of it goes towards
third-party claims. Several months or even years later, the driver will receive a summons and face
court action for thousands and thousands of dollars more.

FCLC were able to persuade the two largest insurers, IAG and Suncorp not to pursue taxi drivers or
owners without assets in these circumstances (even after judgment). FCLC made a joint submission
to the Victorian Taxi Inquiry with Suncorp which stated that ‘Suncorp has an internal policy (which was
developed with Mr Dennis Nelthorpe as part of his Bulk Debt Negotiations and ensures the Suncorp
complies with financial hardship provisions in the General Insurance Code of Practice) not to pursue
the driver. Principally the driver rarely has any assets or income that would allow this to ethically
occur.’” Unfortunately, this does not protect all owners and drivers- - only a requirement for compulsory
third party insurance from an ASIC licensed insurer will achieve that goal.

Policy Work

Since late 2009, FCLC has been raising our concerns with
the Victorian Taxi Directorate and the various members of Many FCLC recommendations,
Parliament. Very early in his term, the former Premier of especially those relating to
Victoria, Ted Baillieu announced an inquiry into the Victorian
taxi industry, and appointed Allan Fels, the former ACCC
chairman, to lead it. Professor Fels has publicly stated that
the taxi industry needs drastic reform, and that too much
power is held by license owners, and large operators, at the
expense of ordinary drivers and the public.

insurance, were adopted in the
final report of the inquiry. Much of
the material before the inquiry
would have not have been
available to it but for the work on

the topic by FCLC.
FCLC have made detailed submissions to Professor Fels and

his staff based on their casework.

38 | © Liz Curran, March 2013 | LEGAL WORKSHOP, ANU COLLEGE OF LAW | ISBN 978-0-9804788-7-7



Australian
=) National
University

Outcomes and effectiveness

Many FCLC recommendations, especially those relating to insurance, were adopted in the final report
of the inquiry. Much of the material before the inquiry would have not have been available to it but for
the work on the topic by FCLC.

Consumer Affairs Victoria also investigated and acted on FCLC complaints about the abuse of the
Associations Incorporation Act 1981 by a number of Victorian Taxi Clubs.

Running a specialist clinic — a strategic approach

One problem of working in a generalist centre is that caseworkers see many cases in many
jurisdictions but get few opportunities to specialise in any one area of law. This means lawyers do not
see repeat cases, get opportunities to become familiar with documents, legislation or a particular
jurisdiction. This lack of familiarity with particular cases makes each individual case more difficult.

The taxi legal service provided an unusual opportunity to examine one industry and one type of legal
problem in great detail. The service focused on the “insurance” paid for by drivers and owners to
cover the cost of motor vehicle accidents. The solicitors were able to see many clients with similar
complaints about misleading, deceptive and unconscionable behaviour. The solicitors became familiar
with the names and practices of the taxi clubs, their documentation and their practices. The solicitors
were also able to identify the lawyers and debt collectors acting for the general insurance industry in
proceedings for recovery of damages from owners and drivers. FCLC was able to become familiar
with the rules and operations of the Victorian Taxi Directorate - the industry regulator.

Ultimately, this access to information enabled the service to “connect the dots”, and identify the
villains, the causes of problems, the weaknesses in the system and possible solutions that might
assist clients.

In less than 12 months FCLC has been able to:

1. Provide detailed submissions to the Victorian Taxi Industry Inquiry, which sought advice about
breaches of legislation by taxi clubs, solicitors

2. Prepare complaints to regulators and make representations to major insurers on behalf of drivers
to change insurers’ responses to motor vehicle accidents

The key question for generalist centres is whether night services targeted at specific problems could
yield similar benefits in relation to other types of legal problems presenting at community legal centres
and that may involve small numbers at any one centre but larger numbers spread across many
centres? Funding is available, volunteer lawyers will attend but do community legal centres have the
ability and imagination to identify other issues that could be addressed in this way?

Worthy of consideration for community legal centres is whether staff and volunteers take the time to
identify systemic issues and liaise with other centres and the Federation of Community Legal Centres
to identify those problems that could be tackled by this process. Community legal centres could really
make a difference through targeted services that provide opportunities for volunteer students and
lawyers to address systemic issues. It is hoped that this report will promote such discussions and
problem identification with collaborative actions to have a positive impact on systemic problems that
member of the community are facing.
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Bring Your Bills
Case Study
K's story

She didn’t explain. She just pointed to parts and say sign here. | didn’t understand everything -
there was no interpreter. After | sign, they made a phone call and | spoke. It was too many
questions, and | told them it's too many questions! | don’t understand, but she just say yes.
There was a man then and he didn’t ask me if | understand. Understanding English, that is the
problem — they should ask me do you need an interpreter? How can | sign forms if | don’t
understand? | told them | don’t understand. But they say it's okay, it’s better, just sign.

Working with people in the community who face barriers and do not who know their rights and
the law

The FCLC has provided targeted legal and financial counselling services to refugee and newly arrived
communities in the past five years. During that time FCLC staff identified the need for early
intervention and quick and effective advice to these clients in their dealings with energy, water and
telecommunications retailers. However, such assistance had to overcome the clients’ lack of
knowledge, fear of authority and a lack of trust in dispute resolution processes.

The ‘Bring Your Bills’ Program is an advocacy process that brings appropriate community,
government and dispute resolution agencies together at a central location for one day to assist low-
income disadvantaged customers to deal with problems arising from energy, water and
telecommunications services. Other services and problems, such as housing, could be added
depending on community need.

The program seeks to encourage low income and disadvantaged consumers to bring their contracts,
statements and bills to the event without the need to identify a legal problem or dispute. The
agencies in attendance will listen to clients, review their documents and assess their need for
assistance.

FCLC obtained funding to produce a soon-to-be published report A Stranger is Calling — the
experiences of door-to-door sales in Melbourne’s refugee community. This will build on the project’s
ability to inform and empower.

Targeting

The target audience are those clients identified by FCLC and project partners as having most difficulty
understanding utility contracts, bills and dispute resolution processes. FCLC identified refugee and
recently arrived communities, particularly from the Horn of Africa and Burma, and Office of Housing
tenants as most needing our assistance. FCLC noted that these communities were targeted by door-
to-door sales teams employed by energy retailers, and that they lacked the necessary language skills
to assess offers and contracts, and had difficulties resolving problems within the available dispute
resolution processes.

Once the date and location have been decided, the project partners engage in a community
advertising campaign. This ongoing campaign targets information about the event to those
communities in a geographic location such as an Office of Housing estate, to a refugee or recently
arrived community (Burmese and Sudanese), and church or ethnic community organisations in the
local area.

Where possible, community leaders from refugee and recently arrived communities are employed to
promote and assist with the organisation of the event. A manual has been created (available on
request) to assist with organisation of similar events.

The intervention is that the participating agencies will take responsibility for assisting the clients. For
this reason FCLC or the organising agency keeps advice and referral records, but the participating
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agencies open a file on the day upon acceptance of a referral. FCLC or the organising agency is
responsible for follow-up after the event to ensure that resolution has occurred or is in progress.

Benefits for clients

The clinics are designed to encourage clients to seek
assistance in a free, safe environment with the support of their
community leaders. The clients are not required to identify
specific legal problems or customer service issues and do not
have to worry about making appointments or arranging assistance in a free, safe
interpreters. environment with the support of
their community leaders. The
clients are not required to identify
specific legal problems or

The clinics are designed to
encourage clients to seek

The clinics enable FCLC and project partners to arrange early
access to dispute resolution schemes for vulnerable clients.
This encourages resolution before the problem has reached a

crisis point, and which would require urgent and time-  customer service issues and do not
consuming assistance. In this way, it is an early intervention have to worry about making
strategy which prevents problems escalating. Its multi-pronged appointments or arranging

approach includes providing information, checking bills,
referring people on the spot in the same room to regulators and also checking documents to see if
there is any relating to case work issues that may emerge.

) ) i Such strategies are integrated and inseparable. Critical to
This encourages resolution before  thjg s getting a range of stakeholders in the room at once

the problem has reached a crisis and getting them to talk face to face without the obstacles

point, and which would require and barriers of call centres and people in agencies who are

urgent and time-consuming often unprepared to take responsibility and action for the
assistance. consumers’ confusion or problems.

Critical to this is getting a range of stakeholders in the room at once and
getting them to talk face to face without the obstacles and barriers of call
centres and people in agencies who are often unprepared to take responsibility
and action for the consumers’ confusion or problems.

The importance of partners

The following agencies have been regular attendees at these events:

1. Energy and Water Ombudsman Victoria

2. Telecommunications Industry Ombudsman

3. City West Water

4. Department of Human Services - Concessions Unit

FCLC has also had assistance from Brotherhood Green (energy audits); Centrelink; Consumer Affairs
Victoria; and the Public Transport Ombudsman. FCLC has teams of financial counsellors and
community lawyers from local agencies.
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Multi-pronged approach

FCLC has extended the project and will partner with a leading community agency with access to an
appropriate space, such as a community or church hall. The participating agencies will be booked to
attend well in advance of the date chosen for the event. Again this, actual example demonstrates that
the key to gaining an effective outcome is pooling resources and collaborating in a ‘joined-up’ way
with other agencies.

Strategic Policy Outcomes
The project has three strategic outcomes:

1. The model has been recognised throughout Australia as a new and innovative model for
service delivery to low-income and disadvantaged clients and especially newly arrived and
refugee communities. This is evidenced by discussions at national conferences.

2. Industry Ombudsman schemes, especially the EWQV, have amended their intake processes
so as to provide more effective access for refugee and newly arrived communities.

3. The Bring Your Bills process highlighted many cases of inappropriate door knocking and
door-to- door sales involving refugee and newly arrived communities. This highlights how,
different campaigns can also cross over and work to inform community and build on gains
and not working in isolation from other good work being done. FCLC used this evidence to
establish education programs based on the ‘Do Not Knock’ Sticker with the Maribyrnong
Council, Victoria Legal Aid and local settlement agencies. The centre also helped clients
make complaints to the ACCC, including one used in the recent successful ACCC Federal
Court prosecution mentioned earlier in this report.

Law reform and research

A report about the project is being used to show state and federal regulators the need for greater
consumer protection for newly arrived and refugee communities and that silo policy-making can have
adverse consequences for important government strategies in other departments.

Impact

The project is starting to have an impact. Now some councils, on their rates bills, notify people that
they have a right to seek legal help. This demonstrates how with strategic approaches changes can
happen. Below is an example of one such breakthrough:
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Qur community, our future

Assessment No: !

MEL

16 January 2013

Byl el w il o
122739/A/000001

Dear Ua—
Re: Overdue Rates of §
Property: |

This letter has been sent due to the last instalment account sent not being paid. If this
account is not paid within 14 days, or a suitable payment arrangement entered into, Council may instigate
recovery action through our Debt Collection Agency.

You are advised to seek your own independent advice in respect of this matter, and in this regard Council
has supplied the details below of community legal centres that operate nearest to the municipality for your
information and reference as you feel appropriate.

BRIMBANK MELTON COMMUNITY LEGAL CENTRE

Melton Branch St Albans Branch

Suite 6, 3 Alexandra Street Suite 3, Level 1, 358 Main West

Melton Vic 3337 St Albans Vic 3021

Tel (03) 9971 1800 Fax (03) 9746 8924 Tel (03) 8312 2000 Fax (03) 9310 7163

VWebsite: www.communitywest.org.au Website: www.communitywest.org.au

E Mail: info@communitywest.org.au E Mail: info@communitywest.org.au

FOOTSCRAY COMMUNITY LEGAL BROADMEADOWS COMMUNITY LEGAL CENTRE INC
|CENTREINC

Level 1, 72 Buckley Street Shop 214 (Rooftop) Gladstone Park Shopping Centre
| Footscray, Vic 3011 Gladstone Park Vic 3043

Tel (03) 9689 8444 Fax (03) 9689 8155 Tel: (03) 9310 4376

Website: www.footscrayclc.org.au/ Website: www.communitylaw.org.au/broadmeadows
E Mail: admin@footscrayclc.org.au E Mail. Broadmeadows_VIC@clc.net.au

1}
If you are in financial hardship and cannot pay this account in the next 14 days please contact the
Rates Department on 03 9747 7200 to discuss your options.

Yours Sincerely,

KELVIN TORI
CHIEF EXECUTIVE

03 9747 7200
232 High Streot 193-201 Caroline Springs Blvd PO Box 21 03 9743 9970
Melton VIC 3337 Caroline Springs VIC 3023 Melton VIC 3337

43 | © Liz Curran, March 2013 | LEGAL WORKSHOP, ANU COLLEGE OF LAW | ISBN 978-0-9804788-7-7



Australian
Q » National
University

And a further example of another Council taking action is revealed by the following email (with
identifying details removed:

‘Dear Sir/ Madam,

This is to inform you all that ... Council have included your organisation contact details in the
letters to our ratepayers, who are currently scheduled to receive Demand letters from our Debt
Collection Agency for overdue rates. Council have taken this step as per the recommendation
included in the recently published report titted COUNCIL DEBT COLLECTION: Alternatives to
suing ratepayers in hardship by Federation of Community Legal Centres.

We have attached a copy of the letter for your information as you may start receiving calls from
our ratepayers seeking advice.

Please feel free to contact the undersigned if you need further details regarding this matter

Thank You

Revenue Collections Co-ordinator’
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This part of the report contains a range of ideas and suggestions from Consumer Action and FCLC
based on their experiences. Some of the suggestions will not be relevant to some centres — a “one
size fits all” approach is not being proposed. However, the following is intended to provide some
ideas for centres and staff who are thinking about their current strategy and processes.

For Committees and Boards

Generalist or local CLCs have been historically based on the shop-front approach to the delivery of
legal services. This might be described as a “first come, first served” approach.

Over time, CLCs and legal aid offices have moved towards a more targeted approach to service
delivery. This reflects the growing need in society and the growing complexity of the legal system and
the often compounding, multiple and cascading nature of legal problems clients experiencing
disadvantage face. > The approach has gradually evolved to better meet the needs and
circumstances of those who need help the most who are often vulnerable and disadvantaged and to
garner the small resources available to community legal centres to have an impact. Accordingly, it
focuses on targeting specific disadvantaged communities and targeting specific legal problems
identified by those communities.

Committees have often focused their time on financial accountability and viability. While this is
important, committees are sometimes unaware that an increased focus on the development of a
strategy for targeting communities and their problems, and for addressing those problems more
broadly, will often lead to an expansion of the funding base and increased viability.

Setting a clear division between management and committee responsibilities can free up committee
time to focus on broader strategic issues. While committees should not generally be involved in
management decisions, they ideally play a significant role in the broader strategy of the centre. This
role should inform the skill needs when seeking new committee members.

How can Committees Improve their Focus on Strategic Approaches to Identify Need and
Systemic Issues?

Consider holding some committee meetings which focus solely on strategic issues. While this is often
done once a year as a strategic planning exercise, more detailed focus on some areas can help guide
the centre’s work. Examples of topics for a strategy focussed committee meeting include:

* The client group, and types of cases which the centre needs to target and prioritise (in line
with its strategic plan). Are effective processes in place to ensure that the centre works in line
with these priorities?

* The culture of the organisation and what that means in practice. The centre’s approach to risk
in cases where they arise directly from work designed to meet the centre’s goals, such as
defamation risks or risking putting a funding source “off side”.

* The basis upon which project funding might be sought (or rejected).

¢ Coumarelos, D MacCourt, J People, H.M. McDonald, Z Wei, R Iriana and S Ramsey, 'Access to Justice and
Legal Needs: Legal Australia Wide Survey Legal need in Australia, Law and Justice Foundation of New South
Wales( Sydney, August 2012).
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* The centre’s (potential) strengths.
* Identifying what the centre can do that other organisations/bodies aren’t doing, or can’t do.
* |t may be necessary to focus on developing particular strengths.

* The extent to which the centre engages with other organisations with similar goals, and how
well the centre develops relationships and partnerships and can maximise opportunities.

* The public image of the centre and external relationships (with Government, funders,
opponents) - as far as these might impact on the centre’s goals.

Centre Management

A strategic approach which involves integrating casework with policy work is unlikely to “take hold”
within a centre without ongoing input from management, and internal processes which support this
approach. This involves some time away from the actual work, but should improve the overall impact
of staff effort.

Staff are critical in informing management and their Board of what they are seeing on the ground.
They are also critical to include in strategic goals, as they need to be bought along and embrace the
approach as it is the staff who will be expected to deliver. Providing staff with an information about
why they are doing the work they are doing and how it fits into the bigger picture can enable them to
see their work as valuable and worthwhile to making change. This can inspire and make even the
most mundane tasks have purpose. Management needs to be mindful of the value of transparency.

The development and maintenance of relationships with other relevant organisations (including other
CLCs) is vital if a centre is to work with others to achieve change.

Despite having to categorise activities for funding purposes, communicate the fact internally that
casework and policy aren’t two separate activities — but a continuum.

Casework and policy integration

3. One way of integrating casework and policy is to have a lawyer with a policy role focused on a
narrowly defined area of casework. This is generally the way that FCLC has done some of its
policy work. The benefits are that the person doing the policy work has a thorough understanding
of the cases, and doing both types of work can give staff a better understanding of the centre’s
strategy. However, there can be some limitations, for example, the reality of the demands of
casework may take priority over the policy work, or different skills may be required for casework
and policy. One solution to this problem is to use the knowledge gained to seek short term non-
recurrent funding to develop policy and legal education initiatives. Consumer Action tends to have
different staff doing policy work, requiring a greater focus by management to ensure that staff
works as a close team.

4. Put the processes and procedures which support the integration of casework and policy work in
writing and ensure all staff are across it including volunteers and new staff.

5. Another way to encourage staff to integrate casework and policy may be to share with other local
CLCs a one day per week position for a lawyer to identify opportunities for staff at the centres to
provide submissions, case studies or attend meetings with Government departments, regulators
and decision makers on policy work relevant to the local community.

6. Hold “strategy” meetings which involve the lawyer/s working on a case and policy staff.
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Case Intake/Discussion meeting
Consider processes which encourage interaction about cases.
Some ideas:

1. Hold regular case intake meetings, or casework discussion meetings, where lawyers, financial
counsellors, community workers and policy staff have input to decisions about the provision of
ongoing legal representation, based on client needs as well as potential policy outcomes.
Having all staff involved in at least some decisions about cases can remind staff of the centre’s
priorities and give staff the opportunity to engage in, what are often difficult decisions.

2. Consider the physical layout of the centre to ensure that if there are dedicated policy staff, they
are physically situated amongst casework staff.

3. Determine a minimum number of cases taken on by the centre which must involve issues which
impact on a broader number of individuals.

Media
Some ideas:

1. Publish media releases on the centre's website in relation to the broader issues raised by a
particular client's matter. If this is done early on in a file, it will mean that the issue is made
public before a confidential settlement is offered.

2. Ensure that consent of the client is obtained, and that the
client’s interests wouldn’t be compromised by publicity. T }
Ensure there is a process for media releases whereby client is obtained.
any risks are assessed and addressed.

Media... Ensure that consent of the

3. Develop relationships with journalists. This may seem
like work but when journalists get to know the work of the centre often they will approach you for
comment and this can save a lot of work and can lead to larger coverage as they know your work
and reliability. Don’t promise what you cannot deliver on.

4. Identify the best time of day for media releases.

5. Target media releases to the audience that you think the release will have the biggest impact on —
for example are you want to influence industry, policy makers or the public? Release positive
news about government or industry action as well as negative.

6. Inform the media of the impact you are having so that they can see the relevance of community
legal centres in society.

7. Use local media to advertise new casework services such as a “mortgage stress” clinic or to
publicise a type of problem such as door knocking, which will alert the community to the type of
cases currently being targeted by the centre.

Building networks - industry, government, academia and the legal profession

1. Consider who your allies are - sometimes they may be unexpected (for example, banks which
are using debt collection firms may be keen to see the practices ‘cleaned up’).

2. Consider making links with universities for the purpose of getting research on the issue. Consider
asking your state CLC peak body to notify other members of the work your centre is doing so that
centres with similar issues can work together.

3. Work with other organisations in an efficient way, so that each enhances the work of the other,
rather than doubling up on tasks.
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Data collection

1. Consider how client matters are recorded to ensure that accurate data collection is available.
Include in the recording of client matters the broader systemic or public interest issue raised by
the case.

2. Consider how your policy issues, work and strategies are best recorded to ensure it has value
beyond reporting to funding bodies.

Managing staff
1. Encourage informal and ad hoc discussion between staff about the issues they are seeing in
their cases.

2. Share successes - If casework has contributed to a successful policy outcome, ensure that the
success is shared with the caseworkers. Sharing significant case outcomes with all staff can
confirm the message about shared goals.

For Principal Solicitors

Recruitment

As part of legal recruitment - Include in the key selection criteria the need for the person to be able to
demonstrate an understanding of public interest lawyering and strategic litigation. Consider making it
a key skill in the position description for solicitors, that they can and do engage in strategic, public
interest lawyering and working for social change and raise this issue in any review of their work — not
just how they are handling casework.

Induction

As part of the induction, the processes and procedures used by the centre to support strategic, public
interest lawyering can be highlighted. For many lawyers, the idea of striving for broader change is an
alien concept. Talking through past success and providing published material 2isa good first step to
helping them understand the demands of their new role.

Adopt case intake guidelines which allow you to allocate resources in a way that reflects your broad
strategic goals.

Identification of Public Interest Issues

Consider having staff or volunteer law students draft the tool kits that can be used by other workers or
clients with a similar issue to the issue that the centre is repeatedly seeing.

Suggest that lawyers check with specialist centres or agencies to find out if there are similar cases
and whether a referral or request for precedent documents might be possible.

Consider filming 'how to' videos which can be uploaded onto your website and/or YouTube.

Consider grass roots actions which might include involvement of clients.

%2 For example, Consumer Action Law Centre, ‘Reclaiming Community Legal Centres: Maximising our potential
so we can help our clients reach theirs’ (/Victoria Law Foundation (Melbourne, 2009),
http://www.consumeraction.org.au/downloads/VLFCLCFellowship07-08reportWebFinal.pdf.
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For Casework Staff

A public interest approach

Community legal centres cannot see every individual that needs assistance. For this reason, lawyers
at a community legal centre must try to ensure that where possible each individual case has an
impact on the cases of other individuals with a similar issue (a public interest approach).

It is important that a client's best interests always remain paramount and are not subsumed by an
organisation's desire to see broader change. It would be a gross abuse of a lawyer's position to push
a client in to talking to the media when the client would experience distress, or to push a test case to
determination regardless of the risks to the client. Lawyers are bound by various legal professional
legislation in each state and territory, by the applicable conduct rules and ethics. All lawyers should be
across these. These do not however impede the need for lawyers to act for broad change, in fact,
these responsibilities can be interpreted as requiring this, as lawyers are central to the integrity of the
justice system. There are many opportunities to work towards systemic change which does not
compromise the individual client and in some cases benefits the individual client.

Practicing Public Interest Law

Practicing in a way which strives for systemic change is in practice an exercise of workers in the
organisation (whether a solicitor or non-legal caseworker) asking simple questions which ostensibly
go beyond what is required to solve an individual client's problem. It generally involves asking the
same questions you'd ask to solve a client's problem but considering the problem through a different
and wider lens. Some fundamental questions are: what went wrong? How many other people are
affected? What would be required to help others in the same position and to stop this happening
again?

What went wrong?

* What are the commercial drivers, or Government policy drivers of the problem? Who are the
players involved? Who benefits? Does the problem arise in a setting which is otherwise fair?

*  Whois likely to suffer as a consequence of the issue and why?
* What does this type of problem mean for the client and individuals more broadly? What is the
level of detriment suffered?

How many other people are affected?

* Does this cause detriment to others? - i.e. is it a systemic problem?

* What would be required to help others in the same position and to stop this happening again?
What would be required to help others in the same position and to stop this happening again?

* Do consumers have a cheap, fair and accessible forum for resolving the dispute?
* How can you help others in the same position to get justice?
* How can you stop this happening to others?

If caseworkers are thinking about these questions, it will enable the organisation to develop processes
and procedures to effectively advocate for change using the available skills and resources of the
organisation.

When a file is opened and a summary of the matter placed on it, include an assessment of the policy
issues that the file appears to raise and, where possible, what initial strategies could be considered to
achieve a policy outcome and what policy outcome you hope to achieve.

Develop relationships with individuals in the agencies that you would complain to, such as regulators,
so that you can quickly email complaints to them, remembering to keep a record of the complaint.
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Consumer Action records all complaints to regulators in a separate table (not just on the client file) for
easy reference.

Consider advertising the issue you are seeking cases on in newsletters that go out to community
workers who may also see clients with that issue.

As well as prioritising casework, it is not possible to respond to all the policy issues which emerge.
Policy and Campaign work must also be prioritised, to ensure that resources are used strategically,
efficiently and effectively for the benefit of consumers. Questions which might help to identify priority
issues are:

Does the issue have a significant impact on disadvantaged and vulnerable individuals?

Does the issue impact on all individuals across the community, or on the centre’s priority
client group?

Has the issue arisen out of our casework practice?

Is there a current opportunity that impacts the centre’s ability to effect change? (e.g. a
government inquiry, significant public attention)

Does the centre have the skills and strengths to effect change?

Are there other organisations working on the issue? (consider opportunities for effective
collaboration and, conversely, avoiding duplication)

Consumer Action, for example:

limits the number of campaign areas it works in, by focussing on five campaign areas. By
“campaign”, the centre means “a coherent and planned series of actions, designed to achieve
an overall aim and objectives”.

regularly identities other problem traders or issues from our casework and undertake specific
activities to address issues;

focuses other policy activities around specific priority areas. S ee Consumer Action’s 2012-
2013 campaign pIan.53

s http://consumeraction.org.au/consumer-actions-policy-and-campaigns-plan-2012-13/
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Consumer Action, Footscray Community Legal Service and the author, Dr Curran hope that this
report will give community legal centres, people thinking about embarking on community legal centre
practice, regulators, community organisations, community members and industry groups a better
understanding of the critical role that community legal centres play. They raise awareness, providing
a voice for clients who are often not heard and make changes that lead to fair and just laws and
practices.

Community legal centres have a critical role in the democracy in ensuring accountability, transparency
and linking decision-makers into the impact of their decisions on community members. This is often
overlooked or under-devalued and yet it is a critical part in participatory democracy. As such
community legal centres are also an important component of ensuring that the rule of law is upheld.

It is critical that community legal centres think about the issues clients are facing, identify if there are
systemic issues at play and work strategically and in a thoughtful and considered way about how their
work can lead to having a positive impact on client’s lives through solving their legal problems.
Integrated approaches, thinking holistically and strategically, and keeping in mind the broader picture
and context of clients lives is critical in making a difference. It is hoped that this report will encourage
discussion in community in general and in community legal centres specifically.

Reflection, improvement in practice and action is a cycle that informs and guides practice can assist
clients and be far reaching as people can be prevented from ever needing legal help if problems are
solved at the core. Solving people’s problems through strategic, integrated and collaborative work as
the actual examples in this report demonstrate can make a real difference.

Dr Liz Curran, Senior Lecturer, Legal Workshop, ANU College of Law
Carolyn Bond AO and Catriona Lowe, Co- Chief Executive Officers, Consumer Action Law Centre
And

Denis Nelthorpe AM, Managing Solicitor, Footscray Community Legal Centre

14 March 2013
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